
EAST AYRSHIRE LICENSING BOARD 

 

Minute of the meeting of East Ayrshire Licensing Board held within Meeting Room 1, on 

Friday 6 November 2009 at 1.30pm 

 

SEDERUNT : Councillor J Campbell, Councillor H Coffey, Councillor G Cree, Councillor 

J McGhee, N McGhee and Councillor J MacKay. 

 

ATTENDING : Mr S McCall (Depute Clerk to the Licensing Board), Mrs C McEwan and Ian 

Hiles (Licensing Standards Officers) and Ms S Gillies (Licensing Board 

Administrator).  

   

Councillor J Buchanan, Councillor Cuninghame, Councillor E Dinwoodie and Councillor H Ross 

were unable to attend the meeting due to other commitments. 

 

The Depute Clerk welcomed Councillor MacKay to the meeting and advised that, as Councillor 

MacKay had only recently been appointed as a Member of the Board and had not yet undertaken the 

appropriate training, he could not take part in any decisions made by the Board. 

 

In the absence of the Chair, Councillor Campbell was nominated to Chair the meeting by Councillor 

N McGhee.  This motion was seconded by Councillor Cree.  There being no other motions, 

Councillor Campbell took the Chair. 

 

 

1. SEDERUNT  

 

 Noted. 

 

 

2.  APPLICATIONS 

 

   Consider applications received under the Licensing (Scotland) Act 2005, Licensing 

(Scotland) Act, 1976, as amended and the Gambling Act, 2005 – Appendix I. 

 

There being no further business the meeting ended at  2.15pm. 
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Appendix I 

LICENSING (SCOTLAND) ACT, 2005  

 

APPLICATION FOR TRANSFER OF LICENCE : S34 

 

Challenger Inns Limited  The Hollybush Inn 

302 St Vincent Street  Hollybush 

Glasgow  by Ayr 

 

The Depute Clerk apologised that the above application had not appeared on the Agenda for 

consideration at the Board meeting on 3 November but stated that this meeting had been 

arranged as quickly as possible thereafter to allow consideration of the application. 

 

The Depute Clerk advised that the above application had been lodged in terms of Section 

34(3)(d) of the Licensing (Scotland) Act 2005 by Challenger Inns Limited, however the existing 

licence holders, Claire Haw and Aileen Lenaghan, trading as L & H Partners were challenging 

the application. 

 

Mr Andrew Thomson, Kerr Stirling Solicitors, appeared to speak in support of the application, 

together with Martin Sutherland, Director of Challenger Inns Limited. 

 

Mr Thomson stated that the hearing should not continue in the normal procedure for 

objections as there was technically no objection to the application. 

 

Mr Thomson advised that Challenger Inns Limited had 10 licensed premises across Scotland 

and that as landlords of the premises they had leased the Hollybush Inn to Paul Shepherd.  He 

continued that this lease was terminated on 8 October 2009 with Challenger Inns Limited 

taking physical possession of the premises on 9 October 2009.  He advised that Challenger Inns 

Limited intended to trade from the premises without the sale of alcohol pending a resolution to 

the current situation. 

 

Mr Thomson submitted that a transfer application could be lodged in two ways, under Section 

33 of the Act by the existing licence holder or under Section 34 of the Act by the applicant.     

He stated that the above application had been lodged by Challenger Inns Limited in terms of 

Section 34(3)(d) of the Act due to the renunciation of the Lease between Challenger Inns 

Limited and Paul Shepherd and that Challenger Inns Limited had now taken back possession 

of the property. 

 

Mr Thomson stressed that, in terms of Section 33(8) of the Act, where a Licensing Board 

receives a notice under subsection 6(a) stating that there were no relevant convictions, the 

Board must grant the application.  

 

Mr Thomson concluded that the transfer application had been properly lodged, that 

Challenger Inns Limited had taken possession of the property and had terminated the only 

existing lease, and that it was intended to re-lease the premises.   He moved that the transfer be 

granted. 

 

The Depute Clerk asked for clarification that, up until 8 October 2009 Challenger had not been 

trading from the premises and enquired as to how Challenger Inns Limited had re-acquired the 

business.   Mr Thomson advised that Challenger Inns had changed the locks to secure the 

premises and had taken back possession of the premises on 9 October 2009. 
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The Depute Clerk asked if Mr Thomson’s clients had forced entry to repossess the premises.   

Mr Thomson replied that the premises had been open and that the premises manager had been 

present.  He continued that the Directors of L & H Partners and police officers appeared later. 

 

Mr Thomson stated that it was his client’s intention to draw up a short-term lease with new 

tenant Kevin Penman, but that this was being held until the licence could be transferred.  He 

stressed that this was pointless if alcohol could not be sold from the premises. 

 

The Depute Clerk sought clarification that on 9 October the existing licence holders were not 

present when the new tenant Mr Penman arrived at the premises with a Locksmith and that it 

was only the Premises Manager who was present to which Mr Thomson replied that this was 

the case. 

 

The Depute Clerk then enquired if the dispute took place after the arrival of the current licence 

holders and Mr Thomson confirmed that this was the case and that it had been Mr Penman 

who had called the police.  He advised that the locks were subsequently changed and the 

current licence holders then left.  He advised that the Manager had stayed at the premises at 

the request of Challenger Inns Limited to operate the premises. 

 

As background information Mr Thomson stated that there had been a draft Assignation 

between Paul Shepherd and L & H Partners, which Challenger Inns Limited had not consented 

to and that Paul Shepherd had allowed L & H Partners to operate the premises.    Mr Thomson 

referred to the letter lodged by Paul Shepherd confirming the position with regard to the 

Assignation and advising that L & H Partners had not paid the agreed price for the purchase of 

the lease. 

 

Mr Thomson submitted that it was unfair not to allow the transfer to Challenger Inns Limited 

to be granted as the premises were currently closed and his clients were desperate to open and 

create revenue.     He reiterated that the transfer application had been properly lodged and that 

Challenger Inns Limited had taken possession of the property. 

 

The Depute Clerk asked if payments made by L & H Partners were made directly to 

Challenger Inns Limited or through Paul Shepherd. 

 

Mr Thomson stated that invoices were addressed to Hollybush Inn and were paid direct to 

Challenger Inns Limited by L & H Partners.    He stressed that this was in order as L & H 

Partners were agents of the current tenant, Paul Shepherd. 

 

The Depute Clerk asked if Challenger Inns Limited had confirmed the payments received from 

L & H Partners in writing.  Mr Thomson replied that all correspondence was sent to Paul 

Shepherd as Hollybush Inns Ltd. and that any agreement was between L & H Partners and 

Paul Shepherd. 

 

Councillor Campbell asked if all invoices issued by Challenger Inns Limited had been paid to 

which Mr Thomson replied that not all invoices had been paid and that the amount owed to 

Challenger Inns Limited was between £10,000 and £12,000. 

 

Neither Claire Haw nor Aileen Lenaghan had any questions to ask. 

 

Ms Haw advised that Challenger Inns Ltd had got the dates wrong and that in fact they had 

received a telephone call from their chef to advise that Mr Penman had gained entry at 9.50am 

on 14 October and that when they arrived at the premises shortly thereafter the front door and 

cellar door had been barricaded. 
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She explained that the reason for the dispute was that L & H Partners had asked Challenger 

Inns Limited on two separate occasions to negotiate a reduction in the rent due to trade being 

difficult.  She advised that discussions were ongoing with regard to meeting on neutral territory 

to discuss the rent.  She continued that their Accountant was unable to complete the books in 

time to suit Mr Sutherland and that the premises were thereafter barricaded and they were 

asked to leave the premises by Mr Penman. 

 

Ms Haw stated that Mr Penman had acted in a threatening manner and for their own safety 

Ms Haw and Ms Lenaghan had left the premises.    She advised that they had both waited in 

their car for the police to arrive.   On seeing the paperwork, the police had advised Ms Haw 

and Ms Lenaghan to leave the premises. 

 

Ms Haw advised that all food, alcohol and equipment belonging to them were still within the 

building, together with family possessions.  She advised that L & H Partners were happy to 

transfer the licence however wanted to retrieve their belongings and were looking to receive a 

settlement. 

 

The Depute Clerk then sought clarification regarding correspondence received on 22 October 

to the effect that the landlord had evicted them unlawfully and that court action was pending.  

Ms Haw replied that a QC was currently looking at the case and that it as their intention to sue 

Challenger Inns Limited. 

 

The Depute Clerk then referred to an e-mail which advised that Derek Livingston of Naftalin 

Duncan had been instructed to raise court proceedings and that this would be carried out 

within ten days. He continued that he had tried unsuccessfully to contact the author of the e-

mail however had spoken to Steven Kane who advised that no decision had been taken with 

regard to raising court proceedings.  Mr Kane further advised that L & H Partners would have 

no objection to the transfer subject to all possessions belonging to them being returned. 

 

Ms Haw advised that L & H Partners had paid money into the business for crockery etc., and 

had still been trading from the premises up until 13 October. 

 

The Depute Clerk then asked if all issues pertaining to the transfer were financial to which Ms 

Haw confirmed this to be the case.  The Depute Clerk then asked if L & H Partners sought re-

possession of the property and Ms Haw confirmed that they did not wish to take re-possession 

of the premises. 

 

Mr Thomson summed up by stating that the application for transfer submitted in terms of 

Section 34 of the Act was a valid application and moved grant. 

 

Ms Haw summed up by asking what would happen to the alcohol and goods belonging to L & 

H Partners which were still within the property. 

 

The Board then retired to consider the application. 

 

Upon returning the Depute Clerk advised that the Board had fully considered all issues and 

were concerned with regard to the method in which Challenger Inns Limited had re-acquired 

the premises and that the Board had considered the position with regard to the current licence 

holders who did not wish to re-possess the premises.  He continued that the Board had decided 

to transfer the Premises Licence to Challenger Inns Limited, however, hoped that all 

outstanding issues could be resolved and stressed that this was a private legal matter.  He 
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continued that given the circumstances the Board had sufficient information to enable them to 

grant the transfer of the licence. 

 

--------------------------------------------------------------------------------------------------------------------------------- 

 


