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PREFACE 

 
 

“J Fenton and Sons (Contractors) has gone into receivership, having run into cashflow problems” 

 

Under the front page headline “Fenton falls to receivers”, the February 2005 edition of McCloskey’s Coal 

UK reported the demise of a hitherto well-respected operator of opencast mines in Scotland.  The article 

continued with a discussion on the background to the failure, including references to the company’s 

Meadowhill site in Clackmannan, which had recently completed coal recovery after a number of years in 

operation.  In the concluding paragraphs, the article speculated that: 

 

“Meadowhill is presumably covered by a bond and will be restored in good time”. 

 

This is of course an entirely reasonable presumption given that the policies of local authorities in Scotland 

are known to incorporate provisions for restoration guarantee bonds (or similar financial securities) to 

safeguard against irredeemable default by operators of opencast coal mines.  However, had the reporter 

been familiar with the catalogue of inadequate or irrecoverable bonds throughout the Scottish coalfield, 

and the numbers of opencast sites which in consequence remain either partially or wholly unrestored, then 

the speculation might have struck a somewhat less optimistic note.  It would perhaps have been more 

appropriate to comment that whilst the site presumably had the benefit of a bond, its value would 

eventually prove to fall far short of the amount needed to achieve a satisfactory standard of reinstatement, 

even assuming the bond could be redeemed at all.  Although the true state of affairs in relation to the value 

of the Meadowhill bond and the cost of reinstatement is not known, informed industry sources suggest an 

unfavourable disparity of at least £3,000,000 between the two.  

 

Researches in the nine Council areas in central Scotland currently involved with opencast projects suggest 

that there is not a single case where an abandoned mine has been adequately restored utilising bond 

funds alone.  Those that have been restored either remain in some sort of semi-dereliction, or have had to 

rely upon funding from other sources.  Interestingly, whilst most planning officers are aware of such sites 

within their own area, they tend to regard it as a local rather than a national problem.  Equally surprising is 

the fact that very few officers have any idea about policies and procedures being applied or developed by 

other planning authorities in an effort to prevent a repetition of past failings.  This curious insularity serves 

to explain why, in the autumn of 1999, Clackmannan was unwittingly sowing the seeds of an eventual 

disaster on Meadowhill, whilst only a few miles away in Dunfermline, Fife Council’s west area office was 

about to embark upon the second phase of a radically new approach to assessing and reviewing 

restoration bonds. 

 

 

 

 

 

 



 - 1 - 

PART 1 : INTRODUCTION 

 

In October 2003, the Planning Division of the Scottish Executive’s Development Department issued a 

Consultation Paper entitled “Monitoring and Enforcing Minerals Permissions.”  The paper invited 

responses to proposals to introduce new arrangements whereby operators of mines and quarries would be 

required to contribute to the costs of monitoring and enforcing planning conditions.  One objective of the 

consultation was to maintain the credibility of the planning system through the enforcement of conditions, 

with the interests of those communities affected by mineral workings clearly in mind. Nonetheless, 

notwithstanding the widespread existence of derelict or inadequately restored opencast mines, and the 

obvious need to protect communities from future failures, the paper was strangely silent on the subject of 

restoration bonds.  The one direct reference was confined to an extract from a research paper ‘Costs in the 

Planning Service’, commissioned by the Scottish Executive and produced by Paula Gilder Consulting in 

1999.  This acknowledged some common ground between the terms of a bond and the conditions of a 

planning permission, but the point at issue was in relation to the recovery of costs from operators rather 

than the adequacy or otherwise of bond quantums for the purposes intended. 

 

Compliance with consent conditions is generally thought to relate only to the perceived nuisances of dust, 

noise, vibrations and the like, with little or no attention given to those conditions which govern the mine 

design and the approved method of working.  Consequently, the connection between the quantum of a 

restoration bond and overall compliance is not generally recognised by planners, whether at Local 

Authority or at Scottish Executive level.  This may come about because a bond is viewed as part of a legal 

agreement separate and apart from the conditions of a planning consent.  It is also likely that planners 

have an incomplete grasp of the technicalities involved in the planning and operation of opencast mines 

(and neither should this be expected of them).  Fear of revealing a lack of understanding may explain why 

working methods put forward in planning applications are rarely questioned or subjected to any form of 

review once operations commence.  Yet if the method does not work, what value the accompanying 

environmental statement?  Bond considerations apart, if the starting point is flawed, then many of the 

conclusions in relation to the environmental impact of the proposal could be rendered invalid. 

 

Responses to the Consultation Paper on Monitoring and Enforcing Mineral Permissions have alerted the 

Executive’s Planning Division to the problems which may exist in the Scottish Coalfield in relation to 

performance bonds.  It remains to be seen whether recommendations to rectify any shortcomings will 

feature in the finalised document, or indeed whether there is considered to be any need for improvements 

to existing and established arrangements.  The purpose of this paper is to explain the current policies, 

procedures and practices in the nine local authority areas in Scotland affected by opencast mining, and, by 

way of case studies, to give examples of how and why the values of performance bonds fail to provide the 

level of funding necessary to reinstate abandoned sites.  It is not intended to cover the legal construction of 

bonds (an aspect which can be as problematic as quantum), and neither is it intended to put forward 

recommendations as to what might be considered best practice.  In the absence of national guidelines, this 

is a matter of policy for individual planning authorities, taking into account the resources available to them 

and the level of opencast activity in their particular area.  
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PART 2 : PLANNING AND OPERATION OF OPENCAST MINES 

 

It has been assumed that anyone reading this paper will have, at the very least, a basis grasp of the 

principles involved in the planning and operation of opencast coal mines.  Nonetheless, those who are less 

familiar with the concept might find the following brief explanations helpful in understanding some of the 

more obscure points arising out of the case studies.  The accompanying diagrams are, of necessity, a 

gross over-simplification of geological conditions found on most modern opencast sites, but the underlying 

principles remain the same whatever the complexities. 
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Figure Nos. 1 and 2 represent the opening and closing positions of an opencast mine comprising a single 

seam of coal to be recovered in five sequential ‘cuts’ at a constant depth below surface.  Initially, topsoil 

and subsoil (surface soils) are stripped from areas to be disturbed, and placed in storage mounds, often in 

the form of perimeter screens.  Depending on the size of the site, soils may be stripped in their entirety at 

the outset, or removed progressively in advance of subsequent operations.  Soil stripping and eventual 

replacement are both weather-sensitive activities, normally carried out in the period from April to 

September.  Mine programming should (but often fails to) make due allowance for the effects of seasonal 

restrictions.  Following the removal of soils, overburden (the collective term for drift and rock) is excavated 

from the opening cut (Cut No.1) and deposited in the overburden dump (or dumps).  This creates the 

working void, which should ideally be of a size sufficient to accommodate the resources required to 

excavate all remaining overburden and coal within the overall timescale, without recourse to further 

stockpiling of overburden.  Activities then proceed progressively through Cuts 2 to 5, with excavated 

overburden being deposited as backfill to previously de-coaled ‘cuts’, or parts of ‘cuts’.  Again, depending 

on the size of the site, surface soils may be replaced progressively on de-coaled areas which have been 

backfilled to the proposed restoration profile.  Soils can be obtained from previously formed stockpiles, or 

direct from advance excavations, but in either case, provision has to be made for haul roads necessary for 

the eventual transference of overburden from dump to void through the restored areas, and for adequate 

working space on areas in the process of being backfilled.  It is surprising how often these fairly obvious 

requirements are omitted from method plans.  On completion of coal recovery, overburden ‘above ground’  
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(meaning above subgrade level – where “subgrade” means the base of surface soils) is re-excavated and 

deposited in the final void, followed by the replacement of all surface soils remaining in stockpile and 

screening mounds. 

 

In relation to the quantum of a restoration bond, the configurations shown in Figures 1 and 2 represent the 

simplest set of circumstances likely to be encountered.  Provided that the levels to which overburden 

backfill is placed are properly controlled, the volume of overburden ‘above ground’ will remain constant, 

and will be sufficient to refill the working void at whatever stage the works are abandoned.  Escalation in 

prices apart, the only variable in terms of cost would be haul distance.  In the example given, this would be 

from dump to final void, but it could be at any other time depending on the actual location of the dump and 

the stage at which the mine is abandoned.  In cases where a single bond value is to be determined for the 

life of a mine, then it would be prudent to identify the longest possible haul distance and price the work 

accordingly.  This principle applies particularly when extensions are proposed, since these can result in 

overburden dumps constructed at the outset becoming far removed from the working void. 
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Figures 3 and 4 illustrate similar circumstances to those explained for the first two figures, except that in 

this case the strata dips at an angle to surface, such that the depth of excavation gradually increases from 

the opening cut to the final void.  All other factors being equal, the principal effect of increasing depth is to 

increase the size of the required working void.  This in turn calls for a greater volume of overburden to be 

stockpiled, reaching a maximum (in this case) in the final ‘cut’.  Some operators elect to stockpile a volume 

equivalent to the maximum at the outset by increasing the size of the opening cut, but the more usual 

practice is to add progressively to the overburden dump as circumstances dictate.  This is often achieved 

by extending the overburden dump over the backfill to the opening cut, and/or by ‘surcharging’ backfill 

above the proposed finished restoration levels.  (The point at which ‘surcharge’ becomes a dump is 

debatable, although surcharge is often used to describe low level stockpiling of overburden on backfill – up 

to 5m above finished restoration level – which is generally not visible from outside the site). 
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The principal difference between the examples in Figures 1 & 2 and Figures 3 & 4 is that whereas the 

volume of overburden ‘above ground’ is constant in the former, it will almost certainly vary in the latter.  

Where a single bond value is to be determined, it obviously becomes necessary to determine the point of 

maximum void as well as haul distance.  If, as sometimes happens, the quantum is based only upon the 

volume of overburden to be excavated from the opening cut, then the resultant cost calculation will clearly 

produce insufficient funds to cover the work content in the later stages of the project.  A further influencing 

factor is that the presence of the extended overburden dump and the surcharge severely restricts the 

opportunities for progressive reinstatement.  This almost inevitably leads to a greater volume of soils in 

stockpile than would otherwise be the case, which in turn increases the restoration liability. 

 

Thus far, the schemes discussed have been based on the simple premise that finished restoration levels 

will be very similar to those existing prior to disturbance (achievable on most sites because overburden 

increases in volume when excavated, offsetting the volume lost due to coal removal).  However, it is 

common practice to introduce landscaping features into the restoration profile in order to add interest or to 

facilitate environmental enhancements such as lochans and wetlands.  An extreme example is perhaps the 

‘landart’ approach now being promoted by the more innovative opencast operators.  The motives are not 

always entirely altruistic, however, as the opportunity can also be taken to minimise the volume of 

overburden to be moved from dump to void, hence reducing the overall cost of the restoration task.  As 

illustrated in simplistic form on Figures 5 and 6, this is often achieved by retaining overburden in the base 

of the overburden dump, and raising levels over the initial cuts.  Since the amount of overburden is finite 

and has to be balanced, a compensatory lowering of levels is required, normally reserved for the area of 

the final void. 
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Restoration proposals of this type could be described as ‘total concept’ schemes, since they rely upon the 

whole of the site being worked.  The bond quantum can only be calculated from the design drawings at the 
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closing position (as Figure 6), at which point the reduced volume of overburden to be removed from the 

overburden dump is roughly equal to the reduced capacity of the final void.  At all other stages there is an 

imbalance between the volumes of excavation and fill required to achieve the proposed restoration profile.  

For example, if the workings were to be abandoned in the early stages of development, then it  would not 

be possible to raise levels beneath the dump and the opening cut without excavating overburden from 

undisturbed areas (itself a pointless exercise).  In exceptional circumstances it might be possible to leave a 

depression in the area of the first cut, but this would depend upon the drainage characteristics of the site, 

and could also result in unacceptable finished gradients due to the juxtapositioning of the raised and 

lowered areas.  If the quantum of the bond was to be based on the volume of overburden to be moved 

from dump to final void (i.e. a total concept scheme), then it would probably understate the position if 

abandonment was to occur earlier.  Where a single bond value is to be calculated, it is therefore necessary 

to identify the point of maximum exposure, which in turn requires some form of provisional restoration 

scheme to be designed.  On complex sites incorporating substantial lowered areas, this is far from being a 

simple process, as it involves carrying out a series of calculations at various stages of the project. 

 

Prior to deregulation of the coal industry, almost all large opencast sites were worked by mining operators 

on contract to British Coal.  One element of the contract price was a Restoration Lump Sum (RLS), 

payable to the contractor to cover the cost of restoring the site on completion of coal extraction.  The 

bidding process therefore required each tenderer to determine the amount of work to be covered by the 

RLS, principally the volumes of overburden and soils remaining ‘above ground’ on cessation of coaling.  In 

practice, the actual volumes in stockpile were almost invariably in excess of those predicted, often by as 

much as 50%.  Site management would blame the company’s mine planners for failing to recognise the 

practicalities of mining operations, whilst the planners tended to accuse site managers of inadequate 

control over the size of the working void.  Perhaps both sets of opinions were correct to some extent, but 

whatever the reason or reasons, it is generally the case that an opencast mine will not work entirely to 

plan.  The theory rarely converts readily into practice, and moreover, the usual outcome is an increase in 

the volume of materials in stockpile and a slower than anticipated rate of progressive reinstatement.  Both 

factors tend to render insufficient the value of any bond fixed by reference to a theoretical method of 

working alone.  Almost all planning consents are conditional upon the site being worked in accordance with 

the approved plans and documents, and yet with the notable exceptions of Fife and West Lothian, 

monitoring of this crucial aspect of the mining operation is not generally carried out.  Small wonder, 

therefore, that when a flawed initial assessment of the restoration task combines with a method which 

cannot be (or is not) adhered to in practice, the outcome is almost inevitably a substantial shortfall in the 

value of the restoration bond compared with the true cost of reinstatement. 
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PART 3 : STRUCTURE OF PERFORMANCE BOND QUANTUMS 

 

Within the nine planning authority areas covered by this study, there are two basic approaches to 

calculating the quantum of a restoration bond.  For convenience, these are described as the ‘disturbed 

area’ method, and the ‘measure and value’ method.  Both are sub-divided into either a single bond value 

applying throughout the operational life of a mine, or a ‘rolling’ bond, comprising a schedule of varying 

values at prescribed intervals of time.  The choice between a ‘fixed’ and ‘rolling’ bond seems to be a matter 

for the operator, but the latter form is generally adopted on the larger sites where there is a relatively slow 

build-up to the point of maximum exposure.  Rolling bonds can also be used to formalise a gradual 

reduction in bond value during final restoration (i.e. after completion of coaling), although draw-downs are 

often left for agreement between planning officers and the operator’s representatives as the work 

proceeds. 

 

The ‘disturbed area’ method is currently used by North Lanarkshire, East Ayrshire, and Dumfries & 

Galloway, although East Ayrshire may be in the process of moving to ‘measure and value’ for future sites, 

and North Lanarkshire offers it as an alternative.  The ‘disturbed area’ approach has the advantage of 

simplicity, in that a fixed rate per hectare is applied to the area disturbed by mining, with a much-reduced 

rate applied to areas in aftercare (i.e. on which surface soils have been replaced).  Areas are pre-

determined by reference to the operator’s proposed working method, and whilst actual disturbed areas can 

be fairly readily checked by planning officers during the life of the mine (operators are usually required to 

submit periodic progress plans), it is not at all clear whether monitoring along these lines is actually carried 

out.  Monitoring apart, the principal drawback with the method is that it relies upon the sufficiency of a ‘one 

size fits all’ rate.  Evidence suggests that the rates currently applied would prove to be seriously 

inadequate in the event that a bond had to be called in on any of the larger sites covered by this system. 

 

The ‘measure and value’ method is used in Fife, Clackmannan, Midlothian, West Lothian, Falkirk, and 

South Lanarkshire.  It originates from standard methods of measurement for civil engineering works, and 

was almost certainly introduced by consultants appointed by local authorities rather than by planning 

officers.  Mine operators are also very familiar with the process, and generally use the approach in one 

form or another when proposing bond levels.  It involves the identification and quantification of all principal 

items of work required to reinstate a site, and the application of a unit rate to the quantity.  Thus, 1Mm3 of 

overburden to be moved from dump to void might warrant a unit rate of (say) £0.75/m3, in which case this 

element of the work would be valued at £750,000.  Other work items (such as resoiling, surface 

treatments, planting and aftercare) are similarly identified and priced, with additional cost items allowed for 

contingencies (i.e. minor unscheduled items) and for design and supervision by consultants.  The 

aggregate of the values for each item produces the bond quantum, either as a single sum related to a pre-

determined point in the life of the mine, or at various stages if a ‘rolling’ bond is preferred.  Whilst the 

process properly reflects differing circumstances from one site to another, it is still based upon a theoretical 

method which may or may not work (or be applied) in practice. 
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PART 4 : THE FIFE EXPERIENCE 

 

During the mid to late 1990s, a number of opencast operators in Fife ran into difficulties, eventually leading 

to the abandonment of some sites, and a failure to achieve an acceptable standard of reinstatement on 

others.  In those cases where sites had been abandoned prior to the replacement of overburden from 

dump to void, the value of the restoration bond invariably proved insufficient to cover the full cost of 

reinstatement.  More generally (but not without exception) the sites in question were found to be deficient 

in the volumes of subsoil and topsoil available, pointing to a lack of care or control in the initial preservation 

of these important materials.  Quite by coincidence, two of Fife’s senior planning officers, working 

independently, came to the almost simultaneous conclusion that opencast operators and methods of 

working had to be subjected to some form of scrutiny if future failures were to be avoided.  Most 

importantly, and to their credit, both recognised that the solution almost certainly lay beyond their own 

immediate knowledge and understanding. 

 

In West Fife (formerly Dunfermline District), Chris Norman saw the problem as principally a function of 

inadequacies in the approach to assessing the quantum of restoration bonds.  Dunfermline had previously 

sought advice from external consultants, but only to a limited extent whereby the operator provided most of 

the information for the consultant to cost.  Neither the operator’s proposed method of working nor the 

quantities derived from the (often simplistic) scheme plans were questioned, and it was assumed that there 

would be no significant departure from the approved method once operations commenced.  All was to 

change in early 1998, following a decision by Fife Council to grant planning permission to the Scottish Coal 

Company for the St. Ninians opencast site. 

 

The principal departure from the Council’s previous practice was to extend the consultant’s brief to include 

examination of the proposed working method, and a detailed review of quantities put forward by the 

operator.  This involved lengthy exchanges between the Council, the operator and the consultant, the 

outcome of which was agreement on prices for the various work elements, but a failure to agree on two 

fundamental issues:  firstly the viability of the proposed method and secondly the point at which the 

reinstatement task would be at its greatest (restoration proposals being of the ‘total concept’ type).  A 

compromise was therefore reached whereby the operator’s method and associated quantities were 

accepted in large part, but with a provision to review the position following the initial development of the 

site.  This in turn necessitated a re-structuring of the Section 75 Agreement to provide for an increase in 

the bond quantum in the event that the initial assessment proved to be inadequate.  In order to establish a 

mechanism for reassessing the cost of restoration, the component parts of the ‘measure and value’ system 

adopted for calculating the initial value were recorded in the form of a schedule of quantities and prices. 

 

The review of the bond quantum commenced in December 1998, by which time site operations had been  

underway for around 8 months.  From inspection of contemporary site survey plans, it immediately became 

apparent that the actual method of working was at variance to that set out in the planning application and 

approved by virtue of the consent conditions*.  Subsequent analysis of quantities established that the 

volume of overburden in ‘above ground’ stockpiles had increased by around 0.5Mm3 compared with the 

initial estimates.  As a consequence of these findings, the value of the bond was increased by an amount  
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in excess of £300,000, whilst the operator was required to submit an application seeking approval for 

the varied method of working.  Arrangements were also put in place for continued monitoring of the bond 

quantum, involving the reporting of stockpiled quantities by the operator on a monthly basis, and detailed 

reviews by the consultant every 3 months.  By the middle of 2001, the bond value had more than doubled 

in comparison with the original assessment, due in part to the operator anticipating approval for a 

substantial extension to the site, as explained in more detail in the case study on St. Ninians.   

[*The failure to follow the approved method should be set in the context of the time, when the industry was still in transition from 

practices established by British Coal over many years.  Operational management was largely drawn from the ranks of contractors 

engaged on British Coal’s opencast sites, and had only limited experience of operating within the constraints of planning consent 

conditions.  Method had largely been a matter for the contractor to decide:  seeking the approval of the planning authority for a 

change in method would not have featured in the thought processes.] 

 

Although events on St. Ninians had established a clear link between consent conditions and the 

performance bond, full compliance monitoring was not introduced until August 2002, following the granting 

of planning permission for the extension and the signing of a new Section 75 Agreement.  The contract 

governing the appointment of the independent consultant for the extension was based upon the model 

developed in Central Fife (formerly Kirkcaldy District) by Alan Seath, the senior planning officer in that 

area, advised by John Bell, the Council’s Projects Officer.  Whereas West Fife had encountered difficulties 

in reinstating abandoned sites, experiences in Central Fife pointed towards a clear disregard for the 

fundamental elements of a planning consent on the part of some operators.  Whilst it was recognised that 

unworkable methods were to an extent responsible for the problems encountered, the emphasis of 

monitoring schemes introduced in Central Fife 1998 was on compliance with consent conditions.  The 

consultant’s brief included a review of the bond quantum agreed initially between the planning authority 

and the operator, but this was envisaged as a ‘one-off’ exercise rather than an ongoing process.  However, 

since the consultant was to monitor compliance with all conditions, a major change to the approved 

method was bound to be noticed and reported.  This would in turn lead inevitably to a further review of the 

bond to confirm or otherwise its continuing adequacy.  In the event, an increase in bond quantum due to 

unauthorised changes in working method has not been called for in Central Fife since the inception of 

independent monitoring in 1998.  In the same period, very few complaints have been registered by the 

general public, suggesting a direct connection between adherence to method and compliance with those 

conditions whose primary purpose is to limit or prevent nuisance. 

 

In the eight years since the introduction of compliance monitoring, the procedure has been applied to eight 

sites (not including extensions) shared between four opencast operators.  Three of the sites have been 

successfully restored, with substantial completion expected on a further two during 2006.  The absence of 

failures does of course mean that the values of restoration bonds as assessed by independent consultants 

have not been put to the ultimate test, and neither has the Council had to call upon the professional 

indemnity insurance which each consultant is required to carry.  This may all be simply a matter of good 

fortune, but it is perhaps due in equal measure to an unexpected consequence of the system.  By way of 

example, during 1999 the Council sought tenders from mineral consultants to advise on the value of a 

restoration bond on an opencast site in respect of which the Council was minded to grant planning 

permission. Prices subsequently received were all heavily qualified on the grounds that the proposed 

method of working was almost certainly flawed to the extent that evaluation of the bond would be 
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extremely difficult if not impossible.  This point was conveyed by the Council to the consultant representing 

the operator, following which nothing more was heard (apart, it is understood, from a comment that the 

consultant was responsible only for the environmental impact assessment, not for the practicality of the 

proposed method of working).  The prospective site remains unworked to this day.  In effect, the procedure 

had quite probably eliminated a prime candidate for failure before it ever had the chance of becoming a 

problem to the Council. 
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PART 5 : LOCAL AUTHORITY POLICIES AND PROCEDURES 

 

(i) Fife 

 

Fife Council’s Current Minerals Subject Local Plan was adopted in February 2004.  Policy MIN20 states: 

 

 ‘Where the Council is minded to grant planning permission for mineral 

extraction the applicant will require to provide a bond to ensure appropriate site 

restoration and aftercare.  Payment will also be sought from operators to 

address the costs of development monitoring.  An independent surveyor on 

behalf of the Council will determine the amount of the bond in each particular 

case.  Any bond will be subject to a legal agreement.’ 

 

In the original draft, payment from operators was to be compulsory but this was changed to a voluntary 

basis as a result of responses from the industry during the consultation stage.  In practice, all operators of 

opencast mines in Fife pay for the services of an independent mineral surveyor appointed by the Council.  

Competitive tenders to a prescribed specification are invited from a select list of consultants specialising in 

minerals extraction, with the Council deciding the appointment, usually on the basis of lowest price. 

 

Procedures for compliance monitoring and bond assessments now applied consistently on opencast mines 

in Fife represent a merging of experiences in the West and Central Area offices.  The mineral surveyor’s 

principal tasks are to carry out an initial assessment of the bond quantum (or quantums in the case of 

rolling bonds), and to submit reports, normally at intervals of 2 months, setting out the level of compliance 

achieved by the operator, including adherence (or otherwise) to the approved method of working.  The 

sufficiency of the bond quantum is checked periodically, using contemporary site survey data provided by 

the operator in digital format.  Although the method for calculating the probable cost of restoration is left to 

the consultant, ‘measure and value’ has been universally adopted, with appropriate allowances made for 

contingencies and (on longer running sites) for escalation in prices.  In most cases, the mineral surveyor’s 

appointment is terminated once overburden dumps have been removed and the final void backfilled.  At 

this point a schedule of outstanding work items and associated costs is produced, forming the basis of 

subsequent agreements between the Council and the operator for drawing down the bond as 

reinstatement works proceed. 

 

(ii) West Lothian 

 

In the early part of 2000, Chris Norman left Fife Council’s planning service to take up the position of Chief 

Development Control Officer in West Lothian.  Unsurprisingly, the relevant policies in West Lothian’s  

finalised Local Plan 2005 are heavily influenced by the experiences in Fife.  Of particular significance is 

Policy NWR8, which lists the adequacy of the proposed working method amongst  the criteria to be applied 

when considering mineral planning applications.  Policy NWR9 requires site operators to finance the 

appointment (by the Council) of a compliance officer to monitor site activities, whilst Policy NWR10 

demands the appointment (by the Developer) of an independent assessor to advise the Council on all 
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matters connected with the provision of a restoration bond.  Interestingly, whereas Fife’s written policy on 

operator contributions to cost was diluted (for reasons explained earlier), West Lothian does not appear to 

be in the slightest constrained by such considerations.  It is quite clear that the cost of employing an 

independent consultant to carry out compliance monitoring and restoration bond assessments is to be 

borne by the operator, not the Council. 

 

In common with many local authorities in Central Scotland, West Lothian has a legacy of abandoned 

opencast sites, all of which pre-date the policy formally introduced in 2005.  The reasons why a satisfactory 

standard of reinstatement has not been achievable on these sites is understood to be a combination of 

inadequate bond values and differing interpretations of the legal agreements between the Council and the 

bond providers.  At present, only the Polkemmet opencast mine is active in the area, and whilst this 

commenced before the introduction of the current local plan, the procedures for compliance monitoring are 

clearly based upon the emerging policies.  The site is particularly complex, involving the reclamation of a 

substantial colliery spoil heap and eventual reinstatement of the land to a standard suitable for future 

development, including recreational uses.  It is further complicated by an unusually high number of 

interested parties, all with differing agendas to be taken into account in structuring the various legal and 

planning agreements.  In the circumstances, the planning authority prudently sought advice during the 

planning application process, appointing a mineral consultant known to have particular knowledge of the 

site through an earlier involvement with British Coal. 

 

Following the granting of planning consent, and by agreement between the Developer, the Developer’s 

Contractor, and the Council, the mineral consultant was appointed as the compliance officer/independent 

assessor for the duration of the works.  This had the advantage of maintaining continuity, since it would 

have proved extremely difficult (if not impossible) for any other person to take over the systems set up by 

negotiation during the planning process.  In accordance with the Council’s relevant policies, the officer is 

responsible to the planning authority, with costs being met by the Developer.  Duties are similar in principal 

to those described for mineral surveyors in Fife (including bond assessments), but with a greater day-to-

day involvement due to the nature of the project*.  Since the amount of officer’s time involved cannot be 

reasonably pre-determined, it is understood that charges are rendered on a ‘call-off’ basis, at a pre-agreed 

hourly or daily rate (as opposed to fixed tender prices for each visit and report in Fife). 

*[Polkemmet was to be the subject of a separate case study, but its complexities defy explanation in a few relatively short paragraphs.  

Its place has been taken by the Kingslaw Enabling Works in Fife, where there is a similar divergence between the restoration 

requirement as set out in the planning conditions and the intended end use for which the site is actually being prepared.  In terms of 

bond quantum, Polkemmet is unique amongst opencast sites in Scotland in that financial guarantees are secured in part by the value 

of land owned by the Developer, and in part by the accrual of tonnage-related payments made by the Developer’s Contractor into an 

escrow account controlled by the Council.  A conventional bond acts as a balancer to ensure that sufficient funds are available to the 

Council in the event of default by the Developer at any time prior to completion of the project.  The project is also unusual in that the 

unit cost of reinstatement remains virtually constant irrespective of quantities – the green line on Figure 7 refers.  Unfortunately, there 

are no detailed calculations available to explain why this should be.] 

 

(iii) Midlothian 

 

Whereas West Lothian’s policies in relation to performance guarantee bonds are arguably the most 

comprehensive in Central Scotland, neighbouring Midlothian clearly prefers brevity.  Under “Restoration 
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and Aftercare” in the Local Plan adopted in December 2003, Policy MIN1 states that “The Council will 

require a bond to cover the cost of restoring the site”.  This leaves actual procedures and practices entirely 

in the hands of the Council’s planning officers and legal representatives. 

 

Prior to the adoption of the Local Plan, the authority had experienced a failure on the New Farm site at 

Dalkeith, where funds available from the restoration bond proved inadequate to restore the workings to an 

acceptable standard following the demise of the operator.  It is understood that the quantum of the bond for 

New Farm had been determined largely on the advice of the operator, but it is not known whether the 

shortfall was due to an unrealistically low initial estimate or a change to the approved method of working 

(or a combination of both).   

 

In March 2004, shortly after the current Local Plan came into effect, planning consent was granted for the 

Newbigging site, to the east of Penicuik. The New Farm experience appears to have prompted a tightening 

of procedures, presumably with the intention  of preventing a similar failure. Measures included the 

appointment of a mineral consultant to advise on bond quantum, and a provision in the Section 69 

Agreement (used by the Council in preference to the more usual Section 75) whereby the quantum could 

be varied if found to be necessary. However, as discussed in more detail in the Newbigging case study, 

the potential for failure remains because the procedures have not been implemented. This is a reflection of 

the authority’s approach to monitoring, which (in common with many other authorities) is to react to 

complaints. Except in the most blatant of circumstances (for example an overburden dump obscuring 

views), an unauthorised change in the method of working will usually go unnoticed by the general public.  

Consequently, in the absence of complaints, the authority is unlikely to take corrective action, or to seek to 

review the sufficiency of the bond quantum. 

 

(iv) Clackmannan   

 

As is the case in Midlothian, Clackmannan’s written policy on the provision of performance bonds is brief 

and to the point.  In Chapter 3 of the Structure Plan adopted on the 22nd March 2002, Policy ENV10 states, 

inter alia, that “Restoration bonds will require to be lodged”.  This is repeated in Policy EN27 of the Local 

Plan adopted in December 2004, and was also referred to in a Supplementary Advice Note on opencast 

mining (SAN 10) issued by the Council in 1999.  There is no guidance as to how an appropriate level of 

funding is to be determined, although SAN 10 identified the importance of monitoring site activities to 

ensure that works are carried out in accordance with the approved plans.  Audits of site operations at 

quarterly intervals are suggested, to be carried out by an independent consultant approved by the Council 

and paid for by the operator.  However, whilst the policy mirrors contemporary developments in Fife, it falls 

short of making the connection between the method of working and the value of the performance bond. 

 

Planning consent for the abandoned Meadowhill site was granted in 1996, pre-dating the current Council 

policies by a number of years.  A substantial extension was approved in 2000, after the issue of SAN 10, 

but the opportunity was not taken to introduce monitoring procedures.  Whilst this may have been an 

oversight, it is more likely that it was considered inappropriate on a site which was already well established 

(Fife seems alone in its proclivity for seizing the moment to introduce change). 
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Currently, there are no active opencast sites in Clackmannan post-dating the adoption of the Structure 

Plan, and no applications under consideration.  The company operating Meadowhill had submitted an 

application for a replacement site, but this was withdrawn by the company’s receiver prior to determination 

by the Council.  Consequently, it remains to be seen how the planning authority intends to give effect to 

Policies ENV10 and SAN 10, although changes to the approach adopted on Meadowhill can be expected.  

As explained in more detail in the Meadowhill Case study, the authority accepted a low cost estimate for 

reinstating the site in the event of operator default, and then failed to recognise the adverse impact of an 

informally approved change in method on the eventual restoration task.  It is likely that a combination of the 

two factors is responsible for the substantial difference between the quantum of the restoration bond and 

the probable cost of reinstating the site.  There is every indication, nonetheless, that the Council’s planning 

officers are alive to the deficiencies of the past, and intend to introduce procedures designed to prevent 

similar failures in the future. 

 

(v) Falkirk 

 

Falkirk Council has probably suffered more than most from the demise of opencast operators.  The 

existence of a number of sites which have not been fully restored is recognised at para. 3.77 and in Policy 

EQ37 of the Council’s finalised draft local plan published in March 2005.  Presumably as a result of 

previous failures, policies relating to future planning applications and consents are fairly comprehensive in 

terms of what will be required of applicants.  In particular, part 6 of Policy EQ35 calls for the submission of 

a fully developed method statement, including detailed phased plans and “a fully detailed, phased and 

costed site restoration and aftercare scheme”.  Policy EQ36 deals with restoration and aftercare, and 

requires appropriate financial guarantees to secure the full implementation of restoration and aftercare 

schemes, including allowances for inflation.  However, whilst para. 3.76 of the local plan notes that the 

authority “has a duty to periodically review mineral sites in the area”, there is no specific provision for 

monitoring site operations following the granting of planning consent. 

 

Planning consents for those sites which remain in various states of dereliction were in all cases granted in 

the 1980s and 1990s.  It is understood that bond values were largely based upon what operators were 

prepared to offer, with little or no science applied to the calculations.  Where the release of funds could be 

secured, they invariably proved inadequate for the purposes intended.  In early 2000, the authority decided 

to seek external advice, and appointed a consultant to negotiate the bond quantum for a site about to be 

granted planning consent.  This work was at the Council’s expense, although the costs of two subsequent 

revisals (related to proposed extensions) were met by the operator.  The authority also sought prices for 

periodic monitoring of site activities, but elected not to proceed notwithstanding that the consultant had 

pointed out that the approved method(s) might not be adhered to in practice.  More recently, and following 

a competitive tendering process, the authority has appointed a consultant to advise on the quantum of a 

performance bond and to monitor reinstatement works on a newly consented site.  The work will be carried 

out at the operator’s cost, but surprisingly continues to exclude monitoring of operations during the mining 

period.  Consequently, whilst Falkirk has gone some way to preventing the failures of the past, it is still at 

risk of a shortfall in available funds if the method is not followed and the operator eventually defaults. 
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(vi) North Lanarkshire 

 

In North Lanarkshire, procedures for calculating the quantum of performance bonds are contained in a 

policy statement issued in June 1997.  The policy and an accompanying report set out the background to 

the statement, which is intended to regularise and update approaches adopted by the former Motherwell 

and Monklands District Councils.  Both Districts used the ‘disturbed area’ method, which is continued in the 

combined policy.  By means of a calculation taking into account inflation, contingencies and professional 

fees, the original ‘District’ rate of £15,000 per hectare was increased to £26,000 per hectare (subsequently 

increased again to a current rate of £30,000 per hectare).  This is applied to the total area on small sites, 

but only to the actual disturbed area on larger sites where phased working is anticipated.  A lesser rate of 

£8,000 per hectare is applied to areas on which soils have been replaced, and is intended to cover the cost 

of drainage and aftercare (although what actually constitutes aftercare is not defined).  Whilst it is not 

specifically stated, it would appear that bonds can either be of the ‘fixed’ or ‘rolling’ type, and there is also 

provision for an alternative ‘measure and value’ approach at the operator’s discretion.  It would, however, 

require the operator to provide an engineer’s report on the cost of restoration, and would also be subject to 

verification by the Council or an independent consulting engineer. 

 

Whatever the procedure or approach agreed between the authority and the operator, the policy is silent on 

two fundamental points:  firstly it does not seek to question the proposed method, and secondly it does not 

call for operations to be monitored.  There is no provision for a reporting procedure verifying that the 

predetermined areas of disturbance are not being exceeded in practice, and that (as a consequence) the 

assessed bond quantum continues to hold good.  In short, the authority makes itself something of a 

hostage to fortune by relying upon the viability of the method and the willingness of the operator to stick to 

it.  However, it may be that this potential weakness in the policy will be addressed following experiences on 

the Drumshangie site, where it is understood that a monitoring system was imposed on the operator after 

numerous alleged transgressions of the planning consent conditions. 

 

The policy as currently applied does of course rely upon the adequacy of the ‘disturbed area’ rates used in 

the calculation of quantum.  Evidence from elsewhere suggests that £30,000 per hectare is probably 

adequate for smaller sites, but is unlikely to prove sufficient on larger sites (where excavation depths tend 

to be much greater and overburden dumps much higher).  In effect, the applied rate is a ‘cap’, 

notwithstanding that the policy statement recognises that an artificial cap “could expose the Council to 

unnecessary financial risk”.  The effect is further compounded by the facility offered to operators to submit 

an alternative bond quantum calculated by the ‘measure and value’ approach.  It is almost inevitable that 

astute operators will choose the method which produces the lowest value, viz:  accepting the £30,000 per 

hectare figure if an undisclosed ‘measure and value’ calculation shows the actual cost to be higher.  All 

else being equal, the Council will therefore find the bond quantum either to be adequate or too little, 

depending on which side of the £30K/ha (or £8K/ha in the case of aftercare) the operator’s detailed 

assessment falls. 
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(vii)  South Lanarkshire 

 

Prior to the demise of Clackmannan’s Meadowhill site, South Lanarkshire could probably lay claim to the 

worst example of opencast dereliction in recent times.  In 2000, Cobex Ltd went into receivership, leaving 

the Climpy Road site near Forth (and part of its predecessor, Harehill) in a largely unrestored condition 

over an area approaching 100 ha.  The site was eventually reinstated in 2004/2005 by Scottish Power, as 

part of an arrangement permitting rock to be won from the site for use in the construction of access tracks 

and hardstandings on the adjacent Black Law Windfarm project.  The true cost of restoration will never be 

known, but since it involved moving around 2.5Mm3 of overburden and peat (some of it on haul distances 

exceeding 2,000m), it is unlikely to have been less than £3M.  This compares with a reported bond value 

of about £400,000, said to have been fixed on the basis that it was all Cobex could afford.   

 

Whether or not the alleged arrangement with Cobex is correct or not, it certainly pre-dates the Council’s 

current policy in relation to performance bonds.  Policy MP20 in the finalised draft of the November 2000 

Minerals Plan states that: 

 

‘Applicants are to lodge a restoration guarantee bond which would be 

used to ensure full restoration of the site should the developer fail to 

implement the previously agreed restoration plan.  The bond value will be 

calculated on the amount of disturbance caused by the development at 

any particular time using appropriate market rates for civil engineering 

works of this type.  A rolling bond, reassessed at 6 monthly intervals, may 

be permitted in certain circumstances’. 

 

Based on researches into three sites, the planning authority appears to use the measure and value 

method for calculating bond values.  In one case, a single amount covering the operational life of the mine 

was agreed with the operator, whereas in another case, a rolling bond was incorporated in the Section 75 

Agreement.  The third case is in process of negotiation and cannot be reported on at this 

stage.  In all cases, the procedure appears to be that the operator submits a schedule of quantities 

calculated from the drawings accompanying the planning application, supported by further detailed 

drawings if and when requested by the authority.  The operator also puts forward the unit rates to be 

applied to the quantities.  These are checked ‘in house’ by another department, but apart from some 

relatively insignificant tinkering around the edges, the suggested rates are usually accepted.  There is no 

evidence to suggest that the proposed method of working is subject to any form of scrutiny.  Consequently, 

the adopted bond values are in large part the product of the operator, who, it could be reasonably 

assumed, would be inclined towards a fairly optimistic view of quantities and rates. 

 

During the researches, a document came to light indicating that in 1998, the authority had given serious 

consideration to the employment of an independent surveyor to measure stockpile volumes on a particular 

site at three monthly intervals.  The surveyor was to be appointed by and paid for by the operator, but 

would be responsible to the Council.  The proposed arrangement was presumably connected with the 
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bond quantum, but it would seem that nothing came of the idea.  Current procedures 

do not appear to make any provision for periodically comparing actual activities on site with the quantities 

on which the performance bond values have been based.  In line with consent conditions, progress plans  

are submitted annually by operators, but there is no requirement for quantities to be reported, and no 

evidence that the plans are checked against the approved working method.  In short, and notwithstanding 

the policy to reassess rolling bonds periodically, there appear to be no procedures currently in place for 

monitoring site activities in relation to bond quantum. 

 

South Lanarkshire’s planning service is believed to be unique in the Scottish Coalfield in that it employs a 

full time minerals planning officer.  In the period covered by the researches for this paper, three officers 

have held the post, with the current incumbent having been appointed only very recently.  A further 

distinguishing factor in the authority is that it has, in recent times, engaged the services of a full time 

minerals monitoring and enforcement officer.  The cost of this post is met in part by fixed annual 

contributions from mineral operators working in the area.  From enquiries made, it would appear that the 

officer’s responsibilities do not include monitoring site activities to ensure conformity with the approved 

working method, nor for any matter connected with the adequacy or otherwise of performance bonds.  

Given the Cobex experience and what seems to have been an anticipation of future problems as early as 

1998, it does seem odd that an opportunity to utilise specialised resources has been missed.  This may be 

accounted for by a lack of continuity at minerals officer level, or it could equally be a failure to recognise 

that there is far more to compliance than the perceived nuisances. 

 

(viii) East Ayrshire 

 

Following the introduction of its much-praised Opencast Coal Subject Plan in March 2003, East Ayrshire is 

in a transitional stage in relation to arrangements for assessing performance bonds and monitoring site 

operations.  All currently active opencast sites were granted planning permission in line with policies set 

out in previous (and now superseded) local plans produced by the former District Councils.  Consequently, 

it remains to be seen how the new policies and procedures will be implemented, and what effect these will 

have in practice.  On existing sites, the quantums of performance bonds required by the Council have 

been calculated using the ‘disturbed area’ approach.  The rates applied are £25,000 per hectare for areas 

occupied by mining and associated activities, and £5,000 per hectare for areas in aftercare (i.e. where 

surface soils have been replaced).  Bond quantums are ‘capped’ at a maximum of £2.5M.  This may 

originally have been intended to restrict areas of disturbance to no more than 100ha., but is now applied 

notwithstanding that the calculated value may exceed the limit by a considerable margin.  Bonds can be of 

the ‘fixed’ or ‘rolling’ type, and are based upon the operator’s proposed method of working.  As is the case 

with all other authorities except West Lothian, working methods are not subjected to scrutiny at the 

planning application stage, and there are no procedures in place for reporting actual areas of disturbance 

and comparing these with areas predicted in the initial bond calculation. 

 

In a radical departure from former practices, Policy MIN 35 in the March 2003 Subject Plan requires: 
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‘….. a regular assessment of restoration operations to be carried out by an 

independent consultant, selected through an appropriate tendering process and who 

is financed and funded directly by the opencast developer.  The consultant will 

provide the Council with an ongoing assessment of the degree of compliance with the 

approved restoration plans through the submission of updated restoration drawings 

and with a recalculated detailed assessment of restoration costs on a 6 monthly 

basis.  The costs in meeting any shortfall in the agreed restoration requirements will 

require to be met in full by the developer through an appropriate insurance scheme or 

other method of funding as may be agreed with the Council’. 

 

Policy MIN 36 deals with the release of financial guarantees following completion of earthmoving and 

engineering works.  It provides for the retention of an appropriate guarantee during the aftercare period, to 

be released on a rolling basis as when aftercare works are completed on sections of the restored site.   

 

On face value, the new policies appear to follow the approach adopted in Fife, but there are differences 

which may or may not be intended.  Whereas in Fife, the consultant’s reviews of the bond quantum agreed 

initially between the Council and the operator commence almost at the outset of mining operations, the 

wording of the East Ayrshire policy infers that these will not take place until restoration is underway.  

Although progressive reinstatement is a feature of most approved methods of working, there can be a 

period of two or three years (and sometimes longer) before restoration actually commences. 

 

Deviations from the working method often occur in the development stages of a mining operation, 

particularly the stockpiling of a greater volume of overburden than initially envisaged.  Consequently, if the 

appointment of the independent consultant is to await commencement of progressive reinstatement, it 

follows that the authority could be at risk of exposure to an inadequate bond quantum in the period leading 

up to the appointment.  It may of course be the case that the wording of the policy does not capture the 

authority’s true intentions, which are to appoint the consultant at the commencement of mining operations.  

This possibility is given credence by the reference to assessments on a 6 monthly basis, and also the fact 

that the authority is known to have previously identified a major departure from method on one particular 

site, recognising at the time the resultant inadequacy of the original bond.  However, there must also be a 

possibility that a proposal to introduce the consultant at the outset could be challenged on the grounds that 

it is (arguably) not in line with the policy as written.   

 

Whereas the procedures developed in Fife and West Lothian devolve both performance bond 

assessments and general compliance monitoring to the independent consultant, this approach is not to be 

adopted in East Ayrshire.  Policies MIN 38, MIN 39 and MIN 40 require the operator to assist the Council 

in its regular monitoring of opencast sites.  Operators are expected to submit, on an annual basis, mining 

progress plans and environmental audits, setting out the level of compliance with consent conditions and 

with the terms of legal agreements.  Departures from the issued planning consent are to be identified 

(including implications in relation to the satisfactory reinstatement of the site), and proposals put forward 

for rectifying shortfalls and deficiencies.  These procedures are not dissimilar to those already applied by 

the authority in relation to earlier consents, and unless it is intended to increase the level of monitoring 
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undertaken by the Council, there has to be a continuing reliance upon a fair degree of self-regulation on 

the part of operators.  What is not at all clear is how the duties of the independent consultant and the 

Council’s officers will interact, particularly in relation to monitoring of the approved working method and 

also in regard to the impact on bond quantum of variations in method occurring prior to commencement of 

progressive reinstatement. 

 

(ix) Dumfries & Galloway 

 

Dumfries & Galloway lies at the extreme southern end of the Scottish Coalfield, with near-surface coal 

deposits largely confined to Upper Nithsdale, close to the East Ayrshire border.  Opencast mining has 

previously been carried out on a relatively limited scale, and there are no sites currently active in the area.  

However, planning consent was granted in late 2001 for the Glenmuckloch site, commencement on which 

is understood to be imminent following the transfer of rights and interests from the Scottish Coal Company 

Ltd (the original applicant) to ATH Resources Ltd. 

 

There is one derelict opencast site in the Council area, abandoned in the early 1990s without (it would 

appear) the benefit of any form of guarantee bond whatsoever.  This pre-dates the Council’s current 

structure plan adopted in December 1999, but it may well have influenced thinking in relation to restoration 

bonds.  Policy D35 deals with mineral operations generally, but refers specifically to opencast mining in the 

statement that “where appropriate the Council will seek to enter into agreements with operators which 

secure financial guarantees for the restoration and aftercare of a site”.  There is no further guidance as to 

how the policy is to be implemented in practice, although the Glenmuckloch case study which follows later 

may well reflect the authority’s intentions in this respect.   
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PART 6 : REINSTATEMENT COSTS 

 

During the course of researches, a considerable number of bond assessments have been examined, 

ranging from those produced by independent consultants, to calculations offered by operators to planning 

authorities in support of proposed bond values.  In order to establish trends, assessments produced by the 

‘measure and value’ method have been analysed and then converted to a common denominator.  The 

results are plotted on the accompanying graph (Figure No.7 – “the cost graph”), where the ‘x’ axis 

represents the aggregate volume of overburden and soils to be moved to achieve a satisfactory restoration 

profile, and the ‘y’ axis a rate per cubic metre derived by dividing the gross bond quantum by the 

overburden and soils volume.  The derived rate therefore incorporates all ancillary costs, including (but not 

limited to) site establishment, drainage, aftercare, professional fees and contingencies.  In cases where 

provision is made for adjusting the bond quantum in line with inflation (such as in South Lanarkshire), 

prices have been adjusted such that all rates represent the redeemable value of the bond as at December 

2005.  The graph lines joining the various points are relatively arbitrary, but serve to illustrate the general 

trends and the differences between bond values calculated by consultants and by operators. 

 

As could be expected, there is a reasonably consistent relationship between rate and volume, with the 

former decreasing as the latter increases (due to benefits of scale).  The substantial differences between 

rates derived from consultants’ estimates, represented by the yellow band, and those offered by operators, 

represented by the pink band, could also be expected.  Operators might suggest that consultants tend to 

be unduly pessimistic, but on the other hand, operators often put forward unit rates for individual work 

items which reflect an optimistic net cost to them, perhaps forgetting that if the bond has to be called upon, 

they would no longer exist as a trading entity.  There is also a tendency amongst operators to ignore 

professional fees and contingencies, both of which are potentially substantial costs to be borne by the 

Council in contracting out the restoration work (contingencies being a standard allowance to cover the cost 

of unscheduled work items and unforeseen site conditions).  Since most of the derived rates in the upper 

band have been negotiated with operators, it is likely that they are far more representative of possible 

costs than the lower band. 

 

The range of rates covered by the two bands is due in part to differences between one consultant and 

another, and between operators in the case of the lower band.  They also reflect variations in the 

standards to which sites are to be restored:  for example, all other things being equal, reinstatement of 

prime quality land will generally cost more than reinstatement to moorland or rough pasture.  Whatever, 

and no matter how accurate the quantities used in assessments, bond quantums are at best only a 

reasonable indication of the likely cost of restoration.  Market forces prevailing at the time the work is let 

could well influence tendered prices by as much as 10% either way.  A current example is the dramatic 

rise in the cost of fuel oil over the past few months, which has probably added around 10% to earthmoving 

costs generally.  This is not reflected in any of the derived rates (save for two assessments, which have 

been adjusted downwards on the graph for comparison purposes), such that a contract awarded now 

would almost certainly be at the top end of the upper range, if not above the line. 
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For reasons which are fairly obvious, a graph comparable to Figure 7 has not been produced for bonds 

valued on the ‘disturbed area’ method.  Since the applied rates remain the same irrespective of excavation 

volumes or required standard of reinstatement, the graph would comprise a meaningless straight line.  

This in itself is a fairly clear indication that the method is flawed:  as inferred by the ‘measure and value’ 

graph, one size definitely does not fit all.  In all but one case where bonds have been assessed on the 

basis of disturbed area, there is insufficient information available in the planning applications and 

accompanying plans and statements to estimate the volumes of soils and overburden to be placed in 

stockpile.  Consequently, it is not generally possible to draw any comparison between the agreed bond 

value and the value which might have been calculated had the ‘measure and value’ approach been 

adopted.  Approximate comparisons can, however, be made in the opposite direction, by measuring the 

disturbed areas on sites assessed by the ‘measure and value’ method, and dividing these into the agreed 

bond quantum.  Interestingly, the calculations suggest that for the smaller sites (say less than 2Mm3 in 

stockpile), a disturbed area rate of between £25,000 and £30,000 per hectare might be sufficient to 

achieve a reasonable standard of reinstatement.  For the larger sites, on which depths of excavation and 

heights of materials stockpiles tend to be greater, rates of £40,000 to £60,000 per hectare would probably 

be more realistic.  One particular site would appear to warrant a rate in excess of 

£100,000 per hectare, but it is not known whether this is an extreme example, or typical of the very large 

sites located mostly in South Lanarkshire and East Ayrshire.  It would tend to indicate, nonetheless, that 

the currently applied rates of £25,000 to £30,000 per hectare are unlikely to prove sufficient on many sites, 

and could result in dramatic shortfalls in exceptional circumstances. 
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PART 7 : CASE STUDIES 

 

(i) Broken Cross, South Lanarkshire 

 

Work on the Broken Cross site commenced in the late spring of 2001.  It involved the recovery of almost 

9M tonnes of coal from a total site area of around 500ha, over a total programme period of 10 years 

(including 1 year for final reinstatement).  In 2004, applications were submitted for two extensions:  one to 

the north and one to the south of the consented site.  Although the Council was minded to granted 

planning permission, both applications were called in by the Scottish Executive and have been the subject 

of a recent Public Local Inquiry.  A decision is awaited from the Executive, and thus neither extension is 

considered further in this study.  What is of interest, however, is an application submitted by the operator in 

early 2005, and which sought permission to vary the approved method of working.  The purpose was to 

permit a “seamless progression” from the approved method to that proposed for the southern extension, 

and involving a 90O rotation in the direction of working.  Consent for this variation was granted in April 

2005, without adjustment to the performance bond provisions contained in the original Section 75 

Agreement. 

 

The current bond arrangements applying to the consented site (as now varied) are of the ‘rolling’ type, 

based on the measure and value approach, and subject to price fluctuation in line with movements in the 

retail price index (RPI) from a base date of January 2001.  The bond schedule comprises a series of dates 

from commencement, against each of which is given a “maximum bond liability” and a “maximum 

aggregate volume of overburden material”.  Thus, for example, at a point 48 months from commencement 

(c. April 2005), the liability is £3,202,371 (subject to RPI adjustment), related to an overburden volume of 

6,949,000m3 (including soils in this case).  Quantities for the measured element of the bond quantum 

calculations are contained in a schedule produced by the operator, supported by indicative phasing plans 

and sections.  The schedule also proposes unit rates for the various items of work identified, all of which 

appear not to have been questioned by the planning authority.  Likewise, the method of working illustrated 

on the phasing plans was not subject to any form of scrutiny, notwithstanding some highly unusual (and 

potentially unrealistic) elements in the proposals.  At the very least, these should have alerted planning 

officers to the possibility that the method might not be followed in practice. 

 

The conditions of the planning consent require the mine operator to provide the planning authority with an 

annual site progress plan.  Examination and analysis of the plan of the site as at March 2005 (shortly 

before approval of the variation) indicates that the volume of materials ‘above ground’ at that time was 

25Mm3 (compared with a predicted 7Mm3).  The footprint of the main overburden dump (OB1) occupies an 

area some three times greater than shown on the phasing plans produced in 2001, extending over the 

adjacent backfill to de-coaled areas at a height of 40m (euphemistically described as ‘surcharge’ on the 

progress plan).  In comparison, the Year 4 phasing plan indicates that almost 40% of the total volume in 

OB1 should have been removed by that time, whilst no surcharge was to be placed over backfill until 

sometime in Year 5.  Progressive reinstatement of the southern part of the main dump and the extreme 

west of the backfill area was scheduled to commence in Year 4, and yet there is no indication on the 

March 2005 plan of any work having been carried out (in fact an impossibility since the areas concerned 
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were occupied by overburden stockpiles).  Nonetheless, and somewhat inexplicably in the circumstances, 

five soils stockpiles seem to have disappeared.  Whereas the application for approval to vary the method 

of working submitted by the operator in January 2005 was portrayed as a transitional stage in preparation 

for the proposed southern extension, the evidence suggests that it was more an exercise in regularising a 

dramatic variation which had been taking place for some months, if not years.   

 

In answer to a written question, the planning authority has advised that the original bond arrangements 

were not reviewed at the time of granting consent for the varied method of working.  The reason given is 

that it was not thought to be necessary since the application did not seek to increase extraction levels.  

Furthermore, the authority was of the opinion that the original working scheme was being adhered to prior 

to the approval of the variation, despite what seems to be overwhelming evidence to the contrary.  In 

consequence, the original bond schedule continues to apply, although the basis on which it was agreed 

(i.e. the original phasing plans) is now entirely redundant. 

 

The graphical expression of price per cubic metre against the volume of overburden and soils to be moved 

(Figure No.7) does not extend beyond 8Mm3.  Nonetheless, a reasonable extrapolation of the upper band 

would indicate a rate of around £0.75/m3 for a volume of 25Mm3.  To this has to be added the recent 

increases in the cost of gas oil, such that a rate of at least £0.80/m3 might be anticipated.  On this basis, 

the cost of reinstating the site as at March 2005 had the operator failed would have been in the order of 

£20M on face value.*  This compares with a bond value of £3.6M after adjusting for RPI, indicating a 

shortfall of around £16M in available funds.  The current position is not known, although examination of the 

working method for the southern extension (and hence the initial stages of the varied consent) indicates 

that the shortfall in funds will increase in the short term and then improve as the working void moves 

further away from the overburden dump.  Whatever, the Council is likely to remain seriously exposed to the 

effects of operator failure unless and until planning consent is granted for the proposed southern 

extension, at which time the bond arrangements could presumably be reviewed as part of a new Section 

75 Agreement. 

[* Even on the lower band, the cost would be in the order of £15M.  This is related to unit rates put forward by the operator, and is 

perhaps unrealistically low.  However, it is possible that a redesign of the restoration scheme would have produced substantial 

savings of a similar order.] 

 

(ii) Wilsontown, South Lanarkshire 

 

Planning permission for the Wilsontown site, near Forth, appears to have been granted in late 1998, 

although the conditional consent was not issued until March 2002 following a referral to the Scottish 

Executive.  The site involves the recovery of around 430,000 tonnes of coal in a period of 4 years from 

commencement of operations, with a further 6 months for reinstatement.  The total site area is in the 

order of 165 ha., of which approximately 80% is required for mining and associated activities (the 

remaining 20% or so being in peripheral undisturbed areas). 

 

Proposals in relation to the restoration bond were submitted by the prospective operator in October 1999.  

This was to be of the ‘rolling’ type, increasing at intervals of 6 months in the initial 1½ years, and 
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decreasing from the end of Year 2 until completion.  The maximum bond liability was estimated by the 

operator at £771,000, related to a “maximum void” volume (i.e. the aggregate of overburden and soils to 

be replaced) of 850,000m3.  Cost estimates were calculated by the operator using the ‘measure and value’ 

method, including allowances for contingencies and professional fees.  Whilst the several unit rates and 

prices making up the bond quantum could be regarded as competitive, they were not unrealistic at the 

time.  On the other hand, the principal quantities appear to be understated, and it is not entirely clear how 

they originated.  According to the schedule setting out the maximum restoration task, the volume of 

overburden to be replaced at that point would be 728,000m3.  Yet from the limited information available, 

the overburden dump appears to have a capacity of almost twice this volume.  The surface area to be 

reinstated is given as 20.5 ha., or only around 15% of the total area to be disturbed.  It would be an 

extraordinary achievement to limit disturbance to such a relatively small proportion of the working area.  

Whatever, the quantities and rates were not questioned by the planning authority, although it is understood 

that the allowance for professional fees was marginally increased. 

 

Work commenced on site in January 2004, following the transfer of relevant rights and interests from the 

original applicant to a new operator.  According to the final draft of the Section 75 Agreement, the 

performance bond was converted to a ‘fixed’ type, with the value set at £775,000 subject to adjustment 

based upon the retail price index (RPI).  This represented the maximum exposure in line with the 

calculations put forward by the applicant in October 1999, but for reasons unexplained, RPI base date was 

set at January 2001.  Apart from automatic RPI adjustments, no procedures appear to have been put in 

place for reviewing the adequacy of the bond quantum through a comparison of actual and predicted 

quantities, although Condition 60 of the planning consent does require the operator to submit plans and 

reports annually giving details of extraction operations and anticipated production levels. 

 

Prior to the commencement of operations, an order in favour of some badgers placed a restriction on the 

extent to which the site could be worked in the initial stages.  Whilst the opening ‘cuts’ could be developed, 

access to the main overburden dump was denied.  A varied method of working was submitted by the 

operator and approved by the authority, but as this provided only around 10% of the overburden storage 

space originally envisaged (20% if the quantity in the bond calculation is to be believed), it was fairly 

evident that the method was doomed to failure.  Nonetheless, it would appear that the practical connection 

between the volume of overburden in the opening cuts and the capacity of the overburden dump was not 

appreciated by either the new operator or the minerals planning officer.  In the event, after a year of 

struggling with the virtually impossible, and having recovered only around 10% of the estimated coal 

reserves, the operator went into receivership and the site was temporarily abandoned. 

 

Any significant change to a working method is likely to impact on the bond quantum, but for reasons 

unknown, neither the authority nor the operator sought to review the original value following approval of the 

‘badger’ variation.  However, whilst the restriction giving rise to the variation was almost certainly a 

contributory factor in the demise of the operator, it probably had the entirely unintended effect of 

protecting the Council’s interests in terms of the sufficiency of the performance bond.  Although no figures 

are available, it is highly likely that the volumes of stockpiled soils and overburden on which the bond 

quantum is based are less than predicted at the point of maximum exposure.  A combination of the 



 - 24 - 

deferred RPI base date and recent increases in the cost of fuel oil probably renders the unit rates too low 

in the current commercial climate, but the negative effect is probably more than offset by lower quantities. 

 

After a year of inaction, work on site recommenced in January 2006, under the control of yet another 

operator, who, it is understood, has acquired the rights and interests from the receiver appointed to wind 

up the affairs of the first operator.  It would appear that the restriction in relation to badgers has now been 

lifted, but as initial activities have concentrated largely on opening up the site, no significant amounts of 

coal have been extracted in the period through to June.  In consequence, less than 40% of the time 

permitted by the planning consent is left to recover around 90% of estimated coal reserves.  Assuming that 

the latest operator is intent upon working the whole of the site, the solutions are either to extend the time 

for completion or to accelerate the works (or a combination of both).  Whichever approach is adopted, the 

method of working is likely to change again, with a consequential impact on the bond quantum.  Whether 

or not the planning authority will seek to review the sufficiency of the bond once the operator’s intentions 

become known remains to be seen. 

 

(iii) Newbigging, Midlothian 

 

Planning permission for the Newbigging site was granted to the Scottish Coal Company Limited in March 

2004, following the submission of a planning application in August 2002.  The work involved the recovery 

of 450,000 tonnes of coal from a total site area of 60ha or so, over a period of 25 months. Restoration to a 

mixture of agriculture and woodland was to be carried out in a further twelve months from completion of 

coaling.  Work on site commenced in April 2004, and is understood to be running generally in line with 

programme in terms of coal extraction. 

 

The proposed method of working, as approved by virtue of the planning consent, is described in the 

supporting statement to the planning application, and is depicted on a phasing plan and three indicative 

layout plans showing (in simplified form) the expected mining position at intervals of 6 months from 

commencement.  There is also a restoration masterplan illustrating the proposed final landform, including 

planting proposals and anticipated finished contours.  Information in relation to methodology is completed 

by a bar chart programme covering the coaling period in some detail, and the restoration and aftercare 

periods in time terms only. 

 

An inspection of the relevant documents very quickly reveals considerable optimism on the part of the 

operator in planning the work.  Within 6 months, the area occupied by the overburden dump is said to be 

undergoing restoration as a raised landform feature, whilst within 12 months the area of the opening cut 

is also being restored (having been temporarily surcharged with overburden in the meantime).  

Furthermore, whilst a note on the bar chart programme does draw attention to the requirement for suitable 

weather conditions in which to remove and replace soils, the timing of the work is such that some soils 

would have to be handled in the winter period (November to March) for the programme to succeed.  This is 

not to say that the method would not work in any circumstances:  rather that it is ambitious to the point 

where failure at some stage could be predicted with a reasonable degree of confidence.  In this respect, it 
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is perhaps significant that a large mound looking suspiciously like an overburden dump was still visible in 

the vicinity of the opening cut some 2 years after commencement. 

 

During the course of processing the planning application, the authority instructed a mineral consultant to 

undertake a restoration bond assessment.  It is understood that the appointment was a ‘one off’ 

arrangement at the Council’s expense, but it is not known how the particular consultant was selected.  The 

assessment was duly carried out by the consultant based upon the information given in the supporting 

statement together with digital models provided by the operator (and from which predicted void and dump 

volumes could be calculated).  In line with the operator’s six monthly phasing plans, three cost estimates 

were produced using the ‘measure and value’ method.  Commercial rates were applied to the calculated 

volumes of surface soils and overburden, with separate allowances made for professional fees and 

contingencies.  Aftercare was dealt with by means of a single lump sum to cover the costs involved in 

seeding, planting, drainage, and general maintenance. 

 

The estimates demonstrated that the cost of premature reinstatement would be at its greatest (the point of 

maximum exposure) at the 12 months stage.  In arriving at this conclusion, the consultant had identified 

that the approved restoration scheme was of the total concept type, such that some subjective judgement 

was required as to how the site might be restored at an interim stage.  In this case, it was assumed that no 

progressive reinstatement of soils would have taken place at the 12 month point, and that the working void 

would be refilled (in part) by removing overburden deposited in the raised landform area (which would then 

be reinstated to pre-existing levels).  Whilst the assumption in relation to soils was perhaps a tacit 

recognition that the proposed working method was open to question, this was not stated directly.  

However, the consultant did point out that the site might not be worked in the manner indicated on the 

plans, and also recommended periodic materials balancing surveys as a control measure for achieving an 

acceptable final landform. 

 

The cost to the local authority in reinstating the site at the twelve month stage was estimated at £1.25M.  In 

recognition of the fact that the point of maximum exposure could occur at some other point during the 

working of the site, the consultant recommended a single bond value of £1.25M, to be held until such time 

as restoration was completed.  The assessments were then put to the Landowner’s Agents, who, it would 

appear, used a different formula for calculating reinstatement costs.  The schedule subsequently 

incorporated in the performance guarantee bond agreement between the parties provides for a ‘rolling’ 

bond, commencing at £1.25M, increasing to a maximum of £1.5M, and then decreasing to £0.3M at the 

second anniversary (i.e. programmed commencement of the aftercare period).  Unfortunately, there 

appears to be no file record either setting out the Agents’ formula, or explaining the reason(s) for 

increasing the consultant’s recommended maximum of £1.25M to the higher figure of £1.5M.  Assuming 

that the Landowner’s Agents used the same quantities as the consultant, the two values sit at the lower 

and upper end of the higher range on the cost graph (Figure No.7).  In the absence of any correspondence 

from the Agents in the files inspected, it is not known whether the proposed working method was 

questioned at any time.  In fact it may have been somewhat perverse had they done so, since it is 

understood that the Agents were closely connected to (if not one and the same as) the consulting firm 

which assisted the operator in the preparation and submission of the planning application. 
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In addition to the standard conditions requiring the development to be carried out in accordance with the 

approved plans and documents, Condition 69 of the Newbigging consent requires the operator to submit 

“such information as is necessary, including any relevant plans, to enable the authority to determine 

progress”.  More particularly, Clause 2 of the Section 69 Agreement states that after 18 months has 

elapsed from commencement, the authority can instruct a consultant to review the workings at the 

operator’s cost, and provides for the quantum of the performance to be varied if necessary.  This is further 

supported by Clause 5.3 of the bond agreement which requires the bond provider’s liability to be reviewed 

on each anniversary “to ensure that the amount of the liability does not exceed the estimated cost of 

implementing such of the restoration and aftercare obligations referred to in [the Section 69 Agreement.] 

 

Whilst the lack of detailed information to support the agreed bond values is a deficiency which should have 

been avoided, the values themselves appear to be more than adequate for the purposes intended.  Given 

this relatively sound starting point, the combination of consent conditions and legal agreements clearly 

provides the planning authority with a comprehensive range of measures to ensure the availability of 

sufficient funds to restore the site in the event of operator default, whether or not the approved method of 

working was adhered to in practice.  Unfortunately, and notwithstanding the obvious enlightened thinking 

behind the arrangements, the absence of regular monitoring procedures and a reliance upon reactive 

controls (both related presumably to resource issues) has resulted in an almost complete lack of follow-

through.  Currently, an application for an extension to the consented site is under consideration, and it may 

be that a review of the bond has been deferred pending a decision on the application.  Although this might 

be understandable, it is nonetheless the case that whilst the Council has quite commendably given itself 

powers to reduce or eliminate risk of inadequacies in bond quantum, it has so far been unable or unwilling 

to use them.  In consequence, and in the absence of a review of the workings since commencement in 

April 2004, it is not known whether the bond quantum (particularly the reduction to £0.3M on the second 

anniversary) continues to be adequate or otherwise. 

 

(iv) Meadowhill, Clackmannan 

 

As mentioned in the introduction, Meadowhill was abandoned in January 2005, and remains in a state of 

dereliction principally because the value of the bond falls dramatically short of that required to achieve a 

satisfactory standard of reinstatement.  Whilst the existing site is commonly referred to as Meadowhill, it is 

in fact an extension to the original site of that name, work on which commenced in 1996.  Consent for 

what should be more correctly described as the Gartknowie Extension was granted by Clackmannan 

Council in March 2000.  It gave permission for the recovery of around 700,000 tonnes of coal over a period 

of 4½ years, from a total area approaching 83 ha.  Reinstatement of the entire site was to be completed 

within a period of 5 years from the date of the consent, that is by early March 2005.    

 

In accordance with the requirements of the Section 75 Agreement, the operator provided a Bond of 

Guarantee in favour of the Council, in the fixed sum of £729,000.  This superseded an earlier bond for 

£645,000 issued in August 1996 in relation to the original site.  At the request (or with the acquiescence) of 

the planning authority, the new bond quantum was calculated by the mineral consultant acting as agent for 
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the operator.  It was based upon the method of working plans accompanying the planning application, and 

was said to represent “an estimation of potential restoration liability at the stage of maximum overburden 

outstanding”.  The mineral consultant/agent was of the view that this point would occur immediately on 

completion of coal recovery, although it was recognised that disturbance of land would be at its greatest at 

around the half-way stage of the project.  The reasons given for not calculating the bond quantum at what 

could well have represented the point of maximum exposure was that the site would be saleable as a 

viable working prospect and that the land (which was owned by the operator) would have a significant 

residual value.  In fact, these assumptions are not entirely safe, as neither the economic viability of a site 

nor the operator’s ability (or willingness) to adhere to an approved method – particularly progressive 

reinstatement – can be totally guaranteed.    

 

The potential restoration liability was estimated by the operator’s agent using the ‘measure and value’ 

approach, with competitive commercial rates being applied to volumes of soils and overburden expected to 

remain in stockpile, and to ancillary works such as fencing, planting, cultivations and drainage.  Allowances 

were also made for aftercare, contingencies and professional fees.  Crucial assumptions made in arriving 

at the estimated cost were that the volume of overburden in stockpile at the outset of operations on the 

extension would remain unchanged, and that progressive reinstatement of the workings would be carried 

out in line with the approved plans.  Although  the estimates related to work which might have to be carried 

out some 4½ years hence, no allowance appears to have been made for escalation in prices.  Prior to 

concluding the Section 75 Agreement, the authority sought the opinion of an independent consultant in 

relation to the cost estimate produced by the operator’s agent.  It is understood that the consultant’s advice 

was to the effect that whilst the figures put forward by the operator’s agent were acceptable, monitoring 

procedures should be put in place to ensure compliance with the approved method of working. 

 

Condition 2 of the planning consent requires the site to be worked in accordance with the “operational 

methods specified in the applicant’s planning application and environmental assessment”.  Condition 4 

requires the applicant to submit progress plans at intervals of 12 months from commencement, indicating 

(inter alia) the size of the void, the extent of overburden and soil mounds, completed reinstatement works, 

and (generally) the extent of compliance with the planning permissions.  The reasons given for Conditions 

2 and 4 are, in essence, to enable the planning authority to adequately control and monitor the 

development in  order to minimise  its impact on the amenities of  the local area.  Notwithstanding the 

Council’s policy SAN 10 (which provides for the appointment of an independent consultant) monitoring was 

in fact carried out by planning officers, who identified at some point that the operator was deviating 

substantially from the approved method.  This was said to be the consequence of geological problems, but 

whatever the reason(s), the officers apparently decided to allow work to continue without insisting on an 

application to vary the terms of the consent.  The judgement was made taking into account the previous 

good record and reputation of the operator, and on the understanding that the operational difficulties were 

of a temporary nature.  A further factor contributing to the general sense of well-being was an application 

from the operator for permission to develop a nearby prospect, the details of which were being actively 

discussed at the time. 
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So, what went wrong?  The cost estimate put forward by the operator’s agent is arguably on the light side 

(it falls in the lower range on the cost graph), but all else being equal, the shortfall in funds would not have 

been dramatic, and would probably have been partially absorbable in a revised ‘backs to the wall’ 

restoration scheme.  The cost estimate’s fundamental shortcoming was that it did not value the work at the 

point of maximum exposure:  a deficiency compounded by the lack of an allowance for escalation in prices.  

It should be remembered, though, that the agent was representing the operator, and could not be expected 

to overstate costs, let alone suggest to the planning authority that its client might do something other than 

stick to the approved plans.  In the tradition of contractors working on British Coal’s opencast sites, it could 

be reasonably speculated that Meadowhill has suffered in part from a theoretical method of working 

incorporating a fair degree of optimism, and in part from a lack of control by site management (it is 

believed that a highly skilled and experienced manager on the operator’s staff was incapacitated for some 

considerable time).  It is also quite likely that a combination of an enforced change in method (for example 

‘temporary’ surcharging of backfill due to geological problems*) and a shortage of funds (typical of a 

struggling company) would manifest itself in a failure to carry out progressive reinstatement to the extent 

envisaged at the outset.  Whatever the circumstances which led to a significant departure from the 

approved method, the primary reason for the eventual inadequacy of the bond quantum was that planning 

officers monitoring site activities failed to realise (or remember) that the original cost estimate was 

inextricably linked to the proposed method of working.  In order to protect the Council’s interests, the 

change in method should have prompted a review of the bond.  Whereas in Fife the relationship between 

the two had already been identified some 3 to 4 years earlier than the emergence of troubles on 

Meadowhill, it remained as a hard lesson still to be learned in Clackmannan. 

[ Whilst the legal construction of performance bonds is outwith the scope of this paper, the problem encountered by Clackmannan in 

attempting to secure funds from the bond provider is pertinent.  It is understood that the provider declined to make any payment on 

the grounds that the bond was intended only for the reinstatement of the site in accordance with the consented scheme. The 

quantum was insufficient to achieve this, and since the developer had gone out of business, a less expensive scheme could not be 

submitted for the Council's approval.] 

 

(v) St. Ninians, Fife 

 

Reference has already been made to Scottish Coal’s St. Ninians site, in particular the part it played in the 

development of Fife Council’s compliance monitoring procedures.  It actually consists of two consented 

sites which together made up British Coal’s ‘Greenbank’ prospect, acquired by Scottish Coal at time of 

privatisation of the coal industry.  Work on the original St. Ninians site commenced in the spring of 1998, 

with planning permission for St. Ninians Extension subsequently being granted in March 2002.  In 

operational terms, the two sites are indivisible, involving the extraction of around 3.9M tonnes of coal in a 

period of 9 years or so.  Fife Council is now minded to grant planning consent for the Thornton Wood site, 

which is effectively a further (and again indivisible) extension to St. Ninians.  This will increase total coal 

recovery from the entire project to something in excess of 5M tonnes, with completion of all work, including 

restoration, expected by 2010. 

 

From its inception, St. Ninians has presented unusual challenges in fixing an appropriate bond quantum to 

meet the cost of premature reinstatement at any particular time.  The proposed final landform is a fairly 

complex example of the ‘total concept’ type, incorporating a 19 ha lake and wetland feature to be formed 
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on relatively low-lying ground at the foot of a moderately sloping hillside.  This coincides with the location 

of the final void, which will be partially backfilled to the profile of the lake bed.  As illustrated earlier in 

Figures 5 and 6, a lowering of pre-existing levels as part of a restoration scheme usually has to be 

balanced by a raising of levels elsewhere.  In the case of St. Ninians, this was achieved largely by 

permanently disposing of around 1.5Mm3 of overburden into a disused quarry on the hillside adjacent to 

and above the opening ‘cuts’.  The disposal operation was carried out in the first 18 months or so of the 

project, following which the area of former dereliction was restored to woodland.  Whilst the initial ‘loss’ of 

material would eventually be balanced by the creation of the wetland depression in the final void, it gave 

rise to the short term problem of how to restore the site in the event of abandonment prior to completion.  

Short of re-excavating the overburden disposed of in the quarry (and in the process re-creating the 

dereliction), there was no obvious source of overburden to backfill the working voids on the hillside. 

Although formal consent for St. Ninians Extension was not granted until March 2002, the planning 

application had been submitted almost two years earlier (or about 2 years after commencement of the 

original site).  By mid 2001, and in the absence of any significant level of objection to the extension, 

Scottish Coal had reason to be confident that approval would be forthcoming.  The question then arose as 

to how the workings should be progressively backfilled, since the restoration proposals for the extension 

(in particular the location of the water feature) were substantially different to those approved under the 

original consent.  Continuing to aim towards the original restoration scheme would inevitably result in a 

great deal of abortive work should the revised scheme be adopted, whereas assuming that consent would 

eventually be granted for the extension involved a departure from the approved method of working (and 

hence the risk of censure).  In the event, and with the knowledge of the planning authority, Scottish Coal 

elected to steer something of a middle course until such time as it became clear that approval for the 

extension was a matter of formality.  Whilst hedging of bets was undoubtedly the most sensible solution in 

the circumstances, it meant that for a period of almost a year, overburden backfill was placed to levels 

which did not accord with either the original or the proposed restoration schemes. 

 

The calculation of an appropriate bond quantum (i.e. one which protects a Council’s interests but does not 

unfairly burden the operator) relies upon a reasonably accurate quantification of the work which would 

have to be carried out to reinstate a site following default by the operator.  On the majority of sites, the 

work content and associated quantities remain fairly static once the full working void has been established 

but, for the reasons explained above, this has rarely been the case on St. Ninians.  Procedures have 

therefore had to be developed which largely set aside conventional wisdom in favour of a flexible 

approach.  At six monthly intervals (or more frequently if needs be), an ‘interim’ restoration scheme is 

produced positioning the water feature over or as close to the existing working void as possible.  The 

restoration profile over the rest of the disturbed area is then reviewed and revised as necessary to conform 

to pre-determined design parameters such as maximum permitted gradients, and also to achieve a 

reasonable balance between the volume of overburden to be excavated to interim design levels and the 

volume of void to be filled.  This invariably involves an iterative process to arrive at a solution which 

represents the lowest cost option (and hence lowest bond quantum) consistent with achieving an 

acceptable standard of restoration.  Unusual measures have had to be adopted in developing interim 

schemes, particularly to arrive at an overburden balance.  These have included provisions for stripping 

back surface soils from progressively restored areas, creating perched lochans and woodland glens, 
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excavating virgin material from beneath overburden dumps, and continuing forward reduction of 

overburden (with some coal recovery) for a limited period.   

 

The schemes are produced by Scottish Coal’s site staff, and then passed to the Council’s consultant 

mineral surveyor for peer review and for the calculation of incidental quantities (areas for drainage, 

aftercare etc) based upon a set formula applied to the total area of disturbance.  Following agreement on 

quantities, the consultant then advises the planning authority of the estimated cost of reinstatement by 

means of a pro-forma ‘measure and value’ schedule incorporating all identified work items (at pre-agreed 

rates and prices), together with allowances for contingencies, professional fees, and escalation in prices 

generally.  Exceptionally, where it has been recognised that an increase in quantities is likely to occur 

before the next interim design falls due, the advice to the authority is based upon a forecast rather than a 

‘present day’ assessment.  As an added safeguard, the consultant is required to inspect the state of the 

workings every two months as part of compliance monitoring duties, and can order a fresh review if 

considered necessary.   

 

The initial bond value provisionally set for the original St. Ninians site  was in the order of £1.4M.  Currently 

it stands at a little over £6M, having increased incrementally over the intervening 8 years.  Since bond 

providers cannot agree to open-ended financial arrangements, the Section 75 Agreement between 

Scottish Coal and Fife Council allows for a pre-determined bond value and makes provision for increasing 

or decreasing the value in line with the recommendations of the mineral surveyor.  How the value is 

increased, either by way of a substitute bond or a top-up bond or any other method acceptable to the 

Council, is a matter for Scottish Coal.  Although not known for certain, it is believed that the arrangements 

now in place on St. Ninians Extension will continue to apply on the Thornton Wood site. 

 

In addition to the inevitable complications of calculating an appropriate bond quantum during the 

transitional period from St. Ninians Extension to Thornton Wood, further difficulties are likely to be 

encountered if Scottish Coal pursues innovative ideas for a major ‘landart’ scheme.  The indicative 

restoration proposals about to be approved by virtue of the imminent planning consent are similar in 

principle to the original and currently approved proposals (i.e. a mixture of arable land, woodland and 

wetland).  A variation to the consent would therefore be required before an alternative landart scheme 

could be implemented.  The question would then arise as to whether the Council would complete the 

landart scheme in the event of default by the operator, or revert to a more conventional form of 

reinstatement on the grounds that the landart option might carry too many unquantifiable risks in the long 

term.  The policy decision would clearly have considerable implications in relation to the bond quantum, 

since work content and quantities could differ substantially between schemes.  Nonetheless, the great 

advantage of the assessment procedures now in place are that they can readily accommodate changes 

without the need to amend the terms of existing agreements. 

 

(vi) Kingslaw Enabling Works, Fife 

 

Planning consent for the Kingslaw site was granted in June 2003, permitting the extraction of around 

825,000 tonnes of near-surface coal from 82 ha of agricultural land on the outskirts of Kirkcaldy.  Work was 
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to be carried out in a period of 4 years, including reinstatement.  As implied by the full title, the project 

involves more than opencast mining.  The primary objective is to stabilise previously undermined ground in 

preparation for a future built development to be known as Kingdom Park.  Opencast techniques have been 

adopted to achieve this objective, in preference to the more conventional method of drilling and grouting.  

Following the extraction of coal seams and associated old underground workings, overburden is 

progressively backfilled under controlled conditions (including compaction of the upper layers) in order to 

create stable building platforms.  The cost of ground consolidation is funded in part by proceeds from the 

sale of coal, and in part from the higher value development potential of the stabilised land.  In August 

2005, consent was granted for a small extension to the site, involving the extraction of a further 160,000 

tonnes of coal, but without change to the completion date set for September 2007. 

 

The site is subject to the full range of Fife’s compliance monitoring procedures.  These include audits by an 

independent mineral surveyor at two monthly intervals, and periodic reviews of the bond quantum set by 

the surveyor shortly after commencement of activities (replacing a preliminary bond of £1M agreed 

between the Council and the operator).  The surveyor’s estimate of reinstatement costs was based upon 

the operator’s proposed working method, and has remained static at £1.35M.  This falls at the lower end of 

the upper range on the cost graph, reflecting relatively short haul distances from overburden dumps to 

backfill.  Increases in the cost of fuel did threaten the sufficiency of the £1.35M, but were offset by faster 

than expected progressive reinstatement and a consequent reduction in some quantities.  Generally, the 

site has been worked in line with the approved method, and could be described as unremarkable save for 

two specific points. 

 

The enabling works are being carried out on contract to the Developer by the company which operated 

Drumshangie site in North Lanarkshire.  Whether warranted or not, Drumshangie has been portrayed as a 

particularly bad example of opencast mining in practice, and has come in for much criticism.  It was 

alluded to frequently (and unfavourably) during the Communities Committee meeting convened on the 2nd 

March 2005 to hear evidence in relation to the draft planning guidance for opencast coal (SPP16).  Prior to 

Kingslaw, the operating company had worked the troubled Heatherywood and Balbeggie Avenue sites, 

also in the Kirkcaldy area, and had experienced for the first time Fife Council’s monitoring procedures.  

The company therefore knew what to expect on Kingslaw, and responded with commendable 

professionalism.  Apart from a couple of dust-blow incidents (both caused by exceptionally strong winds) 

and some relatively insignificant problems with weed growth, the site has been operated generally in 

accordance with the planning consent conditions.  Complaints from the public have been few and far 

between, with those which were found to be warranted on investigation having been resolved very quickly.  

Much of the credit must go to the management team appointed to plan and oversee the project, but it is 

difficult not to make the connection between the company’s commendable performance and the Council’s 

policies and procedures for site monitoring. 

 

As is the case on St. Ninians, the Kingslaw bond is of the fixed/variable type in that a single sum 

representing the estimated cost of reinstating the site at the point of maximum exposure has to be 

increased by the operator on demand by the Council (which in turn is governed by the mineral surveyor’s 

assessments).  There is, however, an unusual aspect to the bond arising from an apparent conflict 
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between the conditions of the planning consent and the intended after-use of the site.  Whilst it is 

acknowledged by the authority that the opencast operation is being carried out to facilitate future built 

development, this future development has to be the subject of a separate planning application once 

detailed designs have been finalised.  Consequently, the opencast permission provides for the site to be 

reinstated to something akin to its pre-existing usage, which in this case was predominantly grassland.  

The bond quantum can only reflect the requirements of the current consent, but in practice the site is in the 

process of being prepared for an entirely different end usage.  This has to be recognised and taken into 

account both in determining the point of maximum exposure and in periodic reviews of the bond quantum.  

In the former case, a series of estimates established that the maximum cost was likely to occur shortly 

after completion of the opening ‘cuts’.  If abandonment occurred at that point, the disturbed land would all 

be returned to agriculture, and would attract the full cost of land drainage, cultivations and aftercare.  On 

the other hand, as the mining areas are progressively reinstated and prepared for development, the 

proportion of land to be afforded the full agricultural treatment reduces.  Nonetheless, some costs still have 

to be allowed for converting developable land into grassland of a reasonable standard in the event that the 

Developer fails to proceed, or the Council decides not to grant planning permission for the built 

development.  On completion of opencast mining operations, the intention is to leave the site as a series of 

grassed platforms, with a rudimentary SuDS-type drainage system and some perimeter soils stockpiles 

retained for eventual distribution by the Developer.  Whilst this will almost certainly be visually acceptable, 

it will not conform to the standards required for agricultural land as set out in the current planning consent, 

particularly in relation to land drainage.  In all probability, approval for future development will have been 

obtained before reinstatement under the opencast consent is completed, but if not, the mineral surveyor 

can recommend (and the Council can insist upon) the retention of sufficient monies in the bond to cover 

possible future costs in returning the land to full agricultural usage.  

 

(vii) Glenmuckloch, Dumfries & Galloway 

 

The Glenmuckloch site is located near Kirkconnel in Upper Nithsdale, in the Sanquhar coalfield.  Rights to 

work the coal seams in the area were acquired by the Scottish Coal Company Ltd in December 1994 as 

part of the privatisation of the coal industry.  A planning application was submitted in December 1999, with 

conditional consent subsequently being granted by the Council in March 2002.  The project involves the 

recovery of 2M tonnes of coal from a total area of 216 ha (160 ha of which is to be mined) over a period of 

5 years, followed by a further 5 years of aftercare.  Restoration of the site, presumably meaning 

replacement of all surface soils, is to be completed within 7 years of commencement.  It is understood that 

the delay in starting work on site may be connected with difficulties of access and egress for coal haulage 

vehicles.  The new owner, ATH Resources Ltd., is believed to be in the process of overcoming this 

problem by means of an overland conveyor linking Glenmuckloch with the company’s operational sites in 

East Ayrshire.  This will presumably require planning permission from both Dumfries & Galloway and East 

Ayrshire Councils, but the current status of applications and/or approvals is not known. 

 

Dumfries & Galloway Council’s policy D35 (financial guarantees for restoration and aftercare) is 

implemented on Glenmuckloch by way of a Section 75 Agreement incorporating a restoration bond, the 

value of which is calculated on the ‘disturbed area’ method.  The template for the bond has been borrowed 
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from East Ayrshire, and utilises the same rates, i.e. £25,000/ha and £5,000/ha respectively for areas of 

major disturbance and areas in aftercare.  Since site operations are programmed over a 5 year period, a 

rolling bond has been preferred, building up at intervals of 3 months in the first year, 6 months in the next 

1½ years, and varying periods thereafter.  Bond values are recorded in a schedule accompanying the 

Section 75 Agreement, and include amounts for the 5 year aftercare period.  Unlike East Ayrshire, there is 

no upper limit to the bond quantum, although the maximum value (in the 2 to 4 year period) is only a touch 

over £2.5M in any event. 

 

Areas used in calculating the bond values were produced by Scottish Coal, taken in part from phasing 

plans accompanying the planning application and in part (it is presumed) from interpolations between the 

various stages of development shown on the plans.  In recognition of the fact that the areas are best 

estimates, a formula is included in the Section 75 Agreement permitting an upward adjustment in bond 

quantum in the event that areas of actual disturbance (or progressive reinstatement) are greater (or less) 

than predicted.  The Agreement also provides for annual reviews of site operations, and requires the 

operator to supply the Council with such information as may be requested.  This requirement is further 

reinforced by the conditions of the planning consent, which call for (inter alia) the submission of an 

amended application if the method of working is to be changed, and (as part of the annual review) a 

programme of works showing activities planned during the ensuing 12 month period. 

 

The plans accompanying the Glenmuckloch planning application contain very little information in relation to 

postulated geology (e.g. coal outcrops, faults etc), excavation depths or dump heights.  Consequently, it is 

not possible to form any judgement as to whether £25,000 per hectare would be sufficient to restore the 

site in the event of default by the operator.  It would also appear to be the case that the planning authority 

has not sought to question the proposed method during the application process.  Setting aside 

the sufficiency of the ‘disturbed area’ rates, the authority could argue that in terms of the performance bond 

alone, the viability of the proposed method is not of overriding importance since provision has been made 

for dealing with changes to method and reassessing the bond quantum accordingly.  However, in the 

absence of arrangements whereby quantities affecting the bond are regularly reported, the authority relies 

upon the operator to advise them of changes.  History elsewhere suggests that this is unlikely to happen.  

Variations to the approved method could conceivably be picked up at the annual reviews, but 12 months is 

far too long an interval given that modern earthmoving machinery is capable of changing the landscape in 

a matter of weeks, if not days.  Reliance on annual reviews would mean that the bond quantum would 

always be playing ‘catch up’. 

 

In short, unless the authority institutes a system of frequent monitoring and reporting during the operational 

life of the mine, the provisions of the Section 75 Agreement intended to protect the Council’s interests 

could be worth little or nothing.  Frequent monitoring itself could be relatively worthless if the planning 

authority lacks the expertise to know what it is looking for and to act upon what it sees.  Even with a 

frequent and meaningful monitoring procedure, the Council will remain at an unquantified risk for the 

operational life of the mine because of the lottery which is the ‘disturbed area’ method of evaluation.  This 

risk is further exacerbated by the fact that (unlike South Lanarkshire for example) there is no provision for 
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automatic increases in bond value(s) in line with inflation.  Even if £25,000/ha was right at the time of 

granting planning consent in 2002, it could fall well short of the mark as mining draws to a close in 2011.  

 

(viii) Laigh Glenmuir, East Ayrshire 

 

Planning consent for the Laigh Glenmuir site was granted to ATH Resources Ltd. in the early part of 2006.  

It forms part of the company’s complex of sites lying to the east of Cumnock, and will make use of existing 

facilities for the preparation and despatch of coal.  The approved proposal involves the recovery of 

500,000 tonnes of coal from a total site area of 47 ha, 22.5 ha of which will be mined.  Coal extraction is 

programmed for completion in a period of 2½ years from commencement, with a further 6 months or so 

allowed for final reinstatement.  The site is of particular significance in that it will be the first to be operated 

under the new policies introduced by East Ayrshire in March 2003. 

 

The principles underlying the proposed method of working, as described in the planning application and 

illustrated on a series of phasing plans, are similar in many respects to those shown on Figures 3 and 4 

(on page 4).  The maximum void is predicted to coincide with the final ‘cut’, at which point the depth of 

excavation is at its greatest.  Overburden excavation is to commence at the shallow end of the site (the 

‘low ‘ wall), with the volume required to create the working void being placed in dump adjacent to the low 

wall (but outside the coaling area).  As the working void progressively increases in size with increasing 

depth of excavation, overburden is to be added to the dump and then placed as ‘surcharge’ over 

previously backfilled ‘cuts’ 1 and 2. 

 

Progressive reinstatement of the workings is planned to commence towards the end of the first year, with 

‘cuts’ 1 and 2 being restored by the 18 month mark.  Curiously, these same areas are to be ‘surcharged’ 

with up to 20m depth of overburden in the following six month period.  It is difficult to reconcile what 

appears to be two conflicting activities, in that an overburden dump (or even surcharge) cannot sensibly be 

formed over replaced surface soils.  There are further potential problems with the working method, which 

seems to rely upon some soils replacement being carried out in a winter period, and makes no provision 

for the movement of overburden over restored ground*. 

 

The planning application puts considerable emphasis on the use of progressive restoration techniques, but 

unless the scheme drawings fail to represent the proposed method accurately, it is impossible to imagine 

how these aims are to be fully achieved in practice.  If the proposed method is indeed partially flawed, then 

there are a number of consequences which impact on the assessment of the bond quantum.  Whether the 

bond is to be of the fixed or rolling type, it would have to be decided which of the incompatible activities is 

to be disregarded and what is to be assumed in the way of a works programme.  If progressive 

reinstatement is sacrosanct, then where is the volume of ‘surcharged’ overburden to be stockpiled?  On 

the other hand, if surcharge cannot be avoided, where will soils be stockpiled given that space already 

appears to be at a premium?  Either way, whoever calculates the bond quantum would have to assume 

that the approved method of working will not be adhered to, which in turn raises the question of whether 

such an assumption could be made in contravention of the planning conditions (which will presumably 

require the site to be worked in accordance with the approved plans and documents).  With the benefit of 
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experience, Fife Council (and probably West Lothian) would almost certainly insist upon a further 

application seeking approval for a varied method of working which could be properly valued.  In East 

Ayrshire, it is not known whether procedures have been formulated for assessing restoration bonds in 

accordance with the new policies, in particular at what point in the proceedings the independent surveyor 

will be introduced.  If the appointment is not made at a very early stage such that the apparent anomalies 

in the proposed method are brought to the immediate attention of the authority, then any initial bond 

quantum agreed between the Council and the operator (and based upon the approved plans) could fail to 

represent the full amount of work involved in reinstating the site at the point of maximum exposure.  

Notwithstanding the new policies, the Council could therefore find itself at risk until such time as the 

appointment of the independent surveyor takes effect. 

[Judging by the willingness of ATH's head office staff  to provide copies of documents previously inspected at the Council’s offices, it 

is unlikely that what appears to be a flawed method was put forward wittingly. However, attempts to discuss the anomalies with the 

company's resident director in Scotland met with silence.  A possible explanation for that might simply be embarrassment.] 

 

(ix) Greenburn Project, East Ayrshire 

 

The planning application and environmental statement for Greenburn opencast site was submitted by Kier 

Mining to East Ayrshire Council in 2000.  It was subsequently approved by the planning committee in 

August 2001, with the decision notice being issued in August 2002 once the performance bond required 

under the terms of a Section 75 Agreement had been lodged with the Council.  Following the 

completion of a substantial amount of enabling works, mining operations proper are understood to have 

commenced in or about September 2004.  This post-dated the adoption of the Council’s current opencast 

coal subject plan by around 1½ years, but as the application was determined under the previous policy 

regime, the provisions of the new policy were not applied. 

 

Under Part B of the Section 75 Agreement (specifically para. 1.1), Kier Construction Ltd. is required to 

provide a bond or financial guarantee in favour of the Council, as security against the company’s 

obligations.  In line with East Ayrshire’s pre-subject plan arrangements, the quantum of the bond is based 

upon the ‘disturbed area’ method, at rates of £25,000/ha for fully disturbed land, and £5,000/ha for land in 

aftercare (i.e. on which soils have been replaced).  The amount of the bond is limited to a maximum of 

£2.5M, but this does not appear to place any restriction on the amount of land which can be disturbed at 

any one time.  In the absence of a schedule normally associated with ‘rolling’ bonds, the financial 

guarantee provided by Kier appears on face value to be in the fixed sum of £2.5M (i.e. the Council’s upper 

limit).  However, the guarantee is cross-referenced to the Section 75 Agreement and is clearly stated to 

represent the maximum aggregate liability.  It is therefore conceivable that in the event of default by the 

operator, the guarantor would regard its liability as being the lesser of £2.5M or the amount calculated at 

the rates set out in the Section 75 Agreement.  Nonetheless, compared with the rolling bond/schedule 

arrangement, this has the advantage that in the event of the bond being called in, its value would at least 

be related to actual rather than theoretical areas of disturbance. 

 

The planning consent granted in 2001/02 gave permission for the extraction of an estimated 3.5M tonnes 

of coal from a total site area of 226.5 ha.  Work was to be carried out over a period of 9 years, including a 
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year for infrastructure works and a further year for backfilling the final void and replacing remaining surface 

soils.  Areas to be worked on an annual basis are shown on a general arrangement (mining) plan, which 

also includes information in relation to the locations, areal extent and heights of all soils and overburden 

stockpiles.  The proposed programme is illustrated on a bar chart, and on easy-to-follow phasing plans 

indicating the anticipated site layout at 6 months from commencement of mining operations (initial void), 3 

years (maximum void), and 7 years (final void).  There is nothing obvious to suggest that the proposed 

method of working might not be operable in practice, although there is perhaps a tendency towards over-

optimism in terms of progressive reinstatement, and also a potentially complicated manoeuvre with soil 

dumps at the halfway stage.  Both would probably be subjected to more detailed scrutiny if the bond 

quantum was to be assessed on a ‘measure and value’ basis, but given the actual form and style of bond, 

they are not significant issues. 

 

From the information contained on the general arrangement and phasing plans, and applying a small 

degree of judgement, it is possible to calculate that at the point of maximum exposure, a total volume of 

around 4.6Mm3 of soils and overburden is anticipated to be in stockpile.  The total disturbed area at that 

time is predicted to be 152 ha or so, of which 26 ha is shown as having been progressively reinstated.  At 

the standard ‘disturbed area‘ rates of £25,000 and £5,000 per hectare, this would equate to an average 

rate of about £21,500 per hectare, although the maximum value of £2.5M would in fact apply if the bond 

had to be called in at that point.  From the cost graph, the likely cost to the Council in reinstating the site 

 

would be roughly equal to 4.6Mm3 at £0.90/m3, to which 10% should be added for recent increases in fuel 

costs.  Dividing the product of £4.55M by the total worked area of 152 ha gives an equivalent disturbed 

area rate of £30,000 per hectare.   

 

The exercise is of course relatively academic, since the operator has provided a financial guarantee in 

terms required by the Council.  Nonetheless, it serves to illustrate two points:  firstly that the standard 

disturbed area rates may prove to be inadequate on some (if not all) of the larger sites, and secondly that 

artificial ‘capping’ of the bond quantum at £2.5M introduces an additional element of risk to the Council.  In 

the case as calculated, the shortfall in available funds at the point of maximum exposure could be in the 

order of £2M.  It could in fact be even greater on Greenburn because of particular circumstances occurring 

in Years 4 and 5.  At that stage, the working void is furthest removed from the overburden dump, such that 

backfilling the void would involve haul distances of around 2,000m (one way) and a crossing of a public 

road.  This would almost certainly result in higher than usual rates being quoted for overburden 

replacement, and would probably have the effect of nudging the overall unit cost to the upper end of the 

scale on the cost graph, if not beyond.  A properly evaluated ‘measure and value’ assessment would (or 

should) take this into account, but where a ‘disturbed area’ rate and/or maximum bond applies, it simply 

increases the disparity between probable costs and available funds. 

 

Under the terms of the Section 75 Agreement, an annual review of the site is to be undertaken to the 

satisfaction of the Council.  The first review was carried out by consultants appointed by the operator, with 

the report being submitted to the planning authority in September 2005.  Whilst the plan accompanying the 

report indicated that the site was being worked ostensibly in line with the approved method, there were two 
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noticeable differences:  firstly that the overburden dump extended over a greater area than originally 

envisaged, and secondly that progressive reinstatement planned for the first year had not taken place (the 

particular area being occupied by an extension to the overburden dump).  Neither of the two changes were 

referred to in the report, except for an obtuse comment to the effect that no significant restoration had been 

anticipated in Year 1.  Since only a relatively small area was involved, the observation is not incorrect, 

although a totally independent report might have phrased it somewhat differently.  In fact, it is understood 

that the changes were the inevitable consequence of an approved variation permitting recovery of coal 

from deepened excavations.  Why this was not mentioned in the report is not known (it may have been a 

simple matter of timing), but whatever, the variation itself serves to illustrate further points in relation to the 

quantum of performance bonds.  The corollary of an increase in the depth of excavations on an opencast 

coal site is very often an increase in the volume of overburden in stockpile, and in some cases a slowing 

down or deferral of progressive reinstatement.  These factors will almost invariably result in an increase in 

the cost of reinstatement compared with pre-variation estimates, but any corresponding increase in bond 

quantum would only be identified automatically where continuous reviews under a ‘measure and value’ 

system are in operation (as in Fife and West Lothian).  Where pre-determined values are incorporated into 

a Section 75 and/or Bond Agreement and are not subject to review as part of processing the variation, 

then such values will fall short of what is required once the varied method takes effect, no matter how valid 

they might have been at the outset.  In the case of bonds calculated on the ‘disturbed area’ method, the 

consequences are less predictable, but it is unlikely that changes in quantum would be in the Council’s 

favour. 
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PART 8 : NATIONAL POLICIES AND GUIDELINES 

 

As explained in the introduction, the primary purpose of the case studies is to demonstrate by way of 

example why the values of performance bonds can (and do) fall short of expectations.  The reasons vary 

considerably from one local authority to another, and sometimes between sites within a Council area, but 

there are nonetheless two fairly persistent threads linking all cases outside of Fife and West Lothian.  

Whichever form of assessment is used, the quantum of a restoration bond can only be estimated by 

reference to the approved mine layout and method of working, yet this crucial element in the equation is 

not subjected to any form of examination during the planning application process.  Furthermore, once a 

site becomes operational, monitoring of those activities which impact upon the bond quantum is not 

routinely carried out.  Where efforts have been made, the sensitivity of the bond to changes in method 

(approved or otherwise) has not generally been recognised.  It would of course be easy to criticise the 

Councils’ planning departments for what might appear to be obvious shortcomings, but the fact that they 

are widespread rather than exceptional points to a failing within the system generally rather than with 

individuals.  Planning officers are not technical experts in any particular field, and neither should this be 

expected of them, so what guidance is available to assist officers in considering mine designs, 

methodology and the appropriate means by which the performance bonds should be determined? 

 

Planning applications for large-scale developments such as opencast coal mines invariably generate often 

vast and complex environmental statements.  Consideration of the great majority of specialist issues can 

be delegated to other departments within the authority, and also to statutory consultees.  There is, 

however, no person or organisation to whom planning officers can turn for support and advice in validating 

the soundness of overall mine designs and the proposed methods of working.  Equally, there is nothing 

available in the way of a planning advice note, for example, which might assist officers in their 

deliberations.  Whilst the Coal Authority might have the technical capability to give an informed opinion on 

design and method, it is perhaps not realised in some quarters that the Authority does not regard this as 

part of its responsibilities.  Consequently, without the practical knowledge necessary to question 

operational matters, and in the absence of impartial advice, planning officers have little option but to accept 

the validity of schemes put forward by applicants and their consultants.  As evidenced by some of the case 

studies, this faith is not always entirely well-placed, and can result in planning consent being granted for 

proposals which are unworkable to some degree or other.  In such cases, the findings of any 

environmental impact assessment could conceivably be rendered invalid, whilst the sufficiency of a 

restoration bond calculated by reference to a flawed method would clearly be open to question. 

 

Except for Fife and West Lothian (where specific procedures are in place), decisions in relation to the 

valuation of restoration bonds appear to be left largely in the hands of planning officers.  This is less of an 

onerous task where quantum is related to disturbed area, since one side of the equation (i.e. rates) is 

fixed.  Nonetheless, whatever the method of evaluation, there has to be a considerable reliance upon 

information provided by the operator since there are no other points of reference.  In Clackmannanshire, 

Midlothian and Falkirk, officers have taken the precaution of seeking advice from independent consultants, 

although the commissions did not as a matter of course extend to a review of design and methodology.  
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Currently, the guidance available to planning departments appears to be limited to paragraphs 53 and 54 

of SPP16, which are essentially a rewording of the corresponding paragraphs in SPP16’s predecessor, 

NPPG16*.  Unfortunately, the guidance is far from helpful, and probably points to a lack of recognition by 

the authors of SPP16 that in Scotland, bonds have almost invariably been called in as a consequence of 

operator bankruptcy.  For example, para. 54 of SPP16 states that “for larger sites there will be a 

requirement for progressive reinstatement requiring a stream of funding to be available at various stages”.  

In the true sense of the term, “progressive reinstatement” takes place concurrent with coal extraction, 

which ceases once a mine is abandoned.  So where does the “stream of funding” come from?  It is hardly 

likely to be provided by a receiver or liquidator.  The two terms can only sit comfortably together during the 

operational life of a mine when the operator is still solvent, such that it is difficult to see what relevance the 

policy has to works of restoration and aftercare funded by financial guarantees.  In short, national policies 

and guidelines appear to be either non-existent or largely meaningless. 

[*The form of words in NPPG16 is almost identical to the 1999 edition of MPG3, the equivalent guidance in England.  The two 

documents were issued at about the same time, so it is not known which came first.  It may be that the guidance has its origins in the 

restoration bond culture prevalent in England, and has been adopted somewhat out of context in relation to local authority policies 

and actual experiences in Scotland.] 

 

Opencast mining can hardly lay claim to be the most intellectually demanding of occupations, but as with 

most industrial processes, it does call for a considerable degree of skill in its planning and execution.  Such 

skills are honed over years of exposure to the vagaries of geology, weather, machines, and people past 

and present.  They cannot be taught, such that it is almost delusional to expect even the most case-

hardened planning officer to understand fully the more esoteric aspects of mining, let alone contest 

technical detail with representatives of the mining companies.  Where the planning system appears 

wanting generally is that in addition to the absence of any obvious framework of support or guidance which 

might allow officers to compete on level terms, there appears to be no properly functioning procedure 

whereby news of advances in development control (or even failings such as abandoned opencast mines) 

can be disseminated nationally for the benefit of all.  There is perhaps no better example of a systemic 

failure than the curious case of “compliance plus”. 

 

Item 1 on the agenda for the meeting of the Scottish Parliament’s Communities Committee held on the 2nd 

March 2005 was to take evidence from interested parties on the draft of the emerging planning policy 

SPP16 (Opencast Coal).  The principal concern of those representing the interests of the industry and its 

workforce was the proposed inclusion in SPP16 of a “presumption against” opencast coal mining in 

Scotland.  It was alleged that a similar policy had led to a dramatic increase in the numbers of rejected 

applications following its introduction in England.  In a written submission, and at the meeting itself, the 

Scottish Coal Company promoted the idea of comprehensive site monitoring procedures as an alternative 

to the feared presumption.  Although perhaps inadvertently portrayed as a Scottish Coal initiative, 

“compliance plus” (as it was referred to) was in all but name the compliance monitoring and restoration 

bond assessment policy operated by Fife Council for over six years, and in West Lothian since 2003.  

Astonishingly, only a handful of those attending the meeting had ever heard of the policy, whilst those who 

had were largely unaware of how it worked in practice.  The impression was given that it was a “pilot 

scheme” in operation only at the St. Ninians site in Fife, with one of the more informed members of the 
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committee going as far as to suggest that its adoption by the entire industry would prevent many 

complaints.  Although undoubtedly well meant, and probably accurate in terms of likely effect, the 

suggestion highlighted the general lack of understanding as to how the scheme was administered and how 

it was interrelated to performance guarantee bonds (and hence Section 75 agreements).  It was simply not 

in the gift of the industry (or any individual operator for that matter) to impose the policies of one local 

authority on another, nor to introduce the procedures unilaterally, since a requirement central to the policy 

is that independent assessors should be selected and appointed by the Council, not the operator. 

 

Shortly after the meeting on the 2nd March 2005, the Convenor was advised by letter that the committee 

had not been properly informed about Fife Council’s monitoring procedures and policies, but this appears 

not to have been heeded or investigated further.  Consequently, at a subsequent meeting of the committee 

held just over a year later to discuss the Planning etc (Scotland) Bill, the Deputy Minister for Communities 

was to go unchallenged when describing “compliance plus” (albeit hesitatingly) as a positive agreement to 

be reached by an “employer” (i.e. operator) with a community to fund an enforcement officer.  Unless the 

term community is synonymous with local authority, the description is simply incorrect, at least in relation 

to Fife, and probably throughout the Scottish Coalfield as well.  Later in the meeting, the Executive’s Chief 

Planner advised the committee that the Bill did not make additional provisions in respect of performance 

bonds since they were already used quite a lot in Scotland, usually in connection with restoring mineral 

sites.  Ayrshire and Lanarkshire were cited as local authorities which did use performance bonds, whereas 

it was only suspected that the same might apply in Fife.  Setting aside the fact that the two authorities in 

the west are arguably most at risk from inadequate bonds (which the Chief Planner could hardly be 

expected to be aware of at the time), the question has to be asked as to why Fife’s successful policy of at 

least six years standing was clearly not known about, or at best completely misunderstood, in the upper 

echelons of Scotland’s planning service.  Given the considerable number of abandoned and partially 

restored opencast sites in Scotland – which, even to the relative layman must point to a problem 

somewhere in the system – is it complacency or a simple lack of awareness brought about by poor 

communications which determines that nothing needs to be done? 
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PART 9 : CONCLUSION 

 

Less than a decade ago, Scotland's coalfields were populated by a host of small opencast mining 

businesses whose names can no longer be found on the register at Companies House. The odd one or 

two retired gracefully, but most were simply unable to balance the books, often leaving a trail of 

devastation behind them. The unfortunate truth is that, in Scotland, operators of opencast mines have a 

tendency to go bust.  J Fenton & Sons are the latest example: it would be naive to think they are the last. 

 

Prior to the deregulation of the coal industry in the mid 1990s, large opencast mines were worked by civil 

engineering companies on contract to British Coal.  The cost of restoring sites on completion of coal 

recovery was therefore underwritten by the State. Private mines were operated on licence to British Coal, 

and were restricted in size by a limit on the tonnage of coal which could be recovered.  Consequently, 

those sites which were left in a state of dereliction by failed operators were, in the main, relatively small.  

 

In recent years, more stringent requirements in relation to the submission of planning applications (coupled 

with the drying-up of information on the location of potentially lucrative near-surface coal deposits from 

British Coal's leak-prone Opencast Executive) has discouraged the opportunist operators to the point 

where they are all but extinct.  The trend has been towards a lesser number of professionally managed 

companies with the experience and expertise - largely drawn from British Coal and its contractors - 

necessary to design and operate surface mines of a scale hitherto reserved for British Coal. That in itself 

provides some safeguard for the successful completion of mining projects, but on the other hand it does 

mean that any eventual failure would be on a scale unprecedented in the Scottish coalfield. Such is the 

precarious nature of the business, it would only take a combination of a depressed coal market and 

unfavourable geological conditions on a couple of a particular company's sites to trigger a downward spiral 

in its fortunes. 

 

As matters stand at the moment, only Fife and West Lothian would be reasonably well protected from the 

fallout of a mine operator going out of business. Provided the lessons of Meadowhill remain learnt, the 

same would probably be true of Clackmannan. Midlothian, Falkirk and North Lanarkshire might well 

discover that the quantum of any bond fell somewhat short of the value required to ensure a standard of 

restoration consistent with the planning consent. In the west, however, the demise of a company currently 

operating there would be potentially disastrous. The policies and procedures in South Lanarkshire, East 

Ayrshire and Dumfries & Galloway render those three Authorities exposed to the extent that reinstatement 

of a site to any acceptable standard would, in most cases, be impossible to achieve without a substantial 

financial contribution funded in some form by the general public.  Whilst that would clearly be a matter for 

the Local Authority to resolve, the ramifications of a large-scale failure could well spread beyond 

administrative boundaries. 

 

Performance bonds are, in essence, insurance policies, and as with all other types of insurance, 

companies offering such policies respond to events.  With the common types of cover - house contents, 

vehicles and the like - the usual mix of good and bad news over a vast number of individual policies means 

that trends take time to influence the system.  In the rarefied atmosphere of surface mining, however, the 
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limited number of players on both sides of the equation, together with the relatively large sums involved,  

would bring about a fairly rapid reaction should a bond be called.  The immediate impact of a failure by one 

of the main operators would be an increase in premiums, possibly to the point where they become 

unaffordable.  In extreme circumstances, it is quite conceivable that the market could dry up altogether. 

 

Procedures in Fife and West Lothian include periodic reviews of the mine workings to determine whether 

the bond quantum continues to be sufficient.  Where a deficit is identified at any point, the Authority can 

demand that the Developer provides additional surety to make up the difference, most commonly in the 

form of a 'top up' bond.  There is not, however, any legal or contractual imperative for the bond provider(s) 

to accede to such a request, and as a consequence the Authority may find that the Developer is simply 

unable to comply.  That in turn would place the Authority in the invidious position of either having to accept 

the level of exposure, or to order the cessation of mining operations. Since the latter course could 

conceivably precipitate the demise of the mining company - with all that entails in terms of employment - 

the choice would almost certainly be to allow a continuation of mining while attempting to control activities 

in order to limit or reduce the size of the deficit.  In certain circumstances, it might be possible to dilute the 

standard of restoration required by the planning consent, although that would depend on any third party 

interests in the land, and would also presumably require the formal approval of a planning committee. 

 

An idea put forward by a senior Council officer during the course of researches was that the bond quantum 

should be a single figure fixed from the outset at an amount equivalent to the estimated maximum cost of 

restoration irrespective of when that was predicted to occur.  For a variety of reasons explained previously, 

there is, unfortunately, no such thing as an entirely safe maximum amount calculable by reference to the 

proposed methodology. A substantial contingency could of course be applied in anticipation of variations to 

method, but that would be a very subjective approach likely to encounter stiff resistance from Developers 

even if they were able to afford the premiums and remain within their borrowing limits. Short of refusing to 

grant planning consent for surface mining developments on the grounds that a bond quantum might be 

found severely wanting - assuming that such refusals could survive the appeals procedure - it is the case 

that Local Authorities cannot avoid a degree of risk.  

 

A distance of a mere 100 road miles separates the Glenmuckloch site in Dumfries & Galloway from the 

Earlseat site in Fife: the two representing the geographical extremities of opencast coal mines in Scotland. 

Yet the nine Councils hosting such developments have somehow managed to create nine disparate 

policies and procedures for protecting their communities from the ramifications of a mine operator failing to 

fulfil its obligations to restore a site (or sites) on completion of coal recovery.  As matters stand at the 

moment, not one of the Authorities is entirely immune from the effects of operator failure.  It is simply the 

case that while some have developed measures which, in varying degrees, provide a reasonable level of 

protection, others - most notably in the west of Scotland - face the prospect of large-scale dereliction in the 

event of the demise of one or more of the principal companies currently active in the industry.  
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ADDENDUM : MONITORING AND ENFORCING MINERAL PERMISSION 

 

On the 6th April 2006, regulations came into force in England (and also in Wales) providing for the payment 

of fees by operators to planning authorities for monitoring mineral and waste permissions.  It is understood 

that the planning bill currently before the Scottish Parliament will enable a similar regime to be put in place 

in Scotland.  The guide to implementation and good practice accompanying the regulations in England 

makes no specific mention of performance bonds, although planning obligations (including the English 

equivalent of Section 75 Agreements) are listed as an element of permissions to be monitored at least 

annually.  Judging by the questions formulated in the Executive’s consultation paper issued in October 

2003, and the overview of responses from consultees circulated in November 2004, it would not appear to 

be the intention to make reviews of performance bond quantums an integral part of any monitoring regime 

in Scotland.  Assuming this to be the case, it would presumably be left to planning authorities to continue 

making their own arrangements for determining appropriate bond values at any point in the life of a mine, 

but if so, the question then arises as to how such arrangements could sit comfortably alongside a separate 

programme of compliance monitoring.  Experiences in Fife and elsewhere suggest that the two elements 

are inter-related to the extent that separation is wholly unadvisable if a Council’s (and hence a 

community’s) interests are to be properly protected. 

 

The regulations introduced in England and in Wales provide for a maximum of 8 visits to a site each year, 

chargeable at a flat rate of £288 per visit.  It is suggested that for generally compliant sites, around 4 visits 

a year should be adequate, such that annual fees payable by operators would lie in the range from £1,150 

to £2,300.  In return for this, operators are entitled to expect planning authorities to employ fully trained and 

qualified planning staff in sufficient numbers to carry out good practice monitoring. In Scotland, the only 

comparable arrangement currently in place is in South Lanarkshire, where the operator of an opencast 

mine makes an annual contribution of £8,000 (at 2001 prices) towards the cost of a minerals enforcement 

officer employed by the authority.  However, the officer’s duties do not apparently include monitoring 

activities for compliance with the approved method of working, nor any matter in connection with the 

restoration bond.  Since the latter aspect in particular requires specialist technical skills and knowledge, 

the considerable disparity between charges in England and in South Lanarkshire would be even greater if 

operator contributions were to include for the cost of reviewing periodically the quantum of bonds. 

 

In Fife, the independent mineral surveyor’s brief normally calls for the submission of reports every two 

months setting out the level of compliance by the operator in relation to all consent conditions.  In addition, 

the surveyor is required to determine an appropriate bond quantum at the outset of operations (based 

upon the proposed method of working), and to review its sufficiency as work proceeds.  The system of 

competitive tendering inevitably results in varying levels of charges from one site to another, but whilst 

confidentiality prevents publication of the actual amounts, it is fair to say that the cost to operators is 

consistently and markedly less than in South Lanarkshire.  The difference would be even more marked if 

the surveyor’s duties were to exclude matters connected with the working method and the restoration bond 

(as in South Lanarkshire), although it is improbable that consultants would be much interested in carrying 

out the work at the rates set in England.  In fact, such an arrangement would be untenable, since no self-

respecting independent consultant could conceivably witness a site being operated contrary to the 
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approved plans without informing the planning authority and thereby becoming embroiled in the inevitable 

ramifications. 

 

It remains to be seen whether the charging structure in Scotland will mirror that adopted in England and 

Wales, or indeed whether such a system will be introduced at all.  However, if similar principles are to be 

adopted, and if South Lanarkshire’s charge rates are reasonably indicative of local authority costs in 

employing dedicated staff, it is difficult to see how the books could be balanced.  Charges would of course 

be spread over all mineral extraction and landfill sites, but very few Council areas appear to support a 

sufficiently broad range of activities to generate the revenue required to meet the cost of even one full time 

officer.*  Adding responsibility for the adequacy of restoration bonds would almost inevitably increase 

substantially the deficit of revenue over cost, and could give rise to a further (and perhaps insurmountable) 

difficulty. 

[* According to statistics for landfill sites produced by SEPA in 2003, and information contained in the 2005/06 Quarries Directory, 

only Fife and Dumfries & Galloway had more than 25 sites in total, some of which were in fact Local Authority facilities.  Of the 

remaining 7 Authorities covered by this study, all were below 17 sites whilst 4 had 10 or less.  If all of its sites were generally 

compliant, Clackmannanshire would have to find someone willing to do the job for less than £8,000 a year!]  

 

The Scottish Executive’s overview of responses to the consultation paper on monitoring and enforcing 

mineral permissions (distributed in November 2004) reported a recurring theme from consultees pointing to 

a lack of mineral expertise within local authorities.  This is presumably a view expressed by the extraction 

industry and its representatives, although what is not clear is the meaning of the term “mineral expertise”, 

and what planning officers are expected to do or know before they can endorse their CVs with this 

particular accomplishment.  Whatever, it is perhaps an unfair criticism since many of the more experienced 

planning officers have a reasonable knowledge of what is involved in opencast mining, at least sufficient to 

steer complex applications through the system.  What they invariably lack is the time to consider points of 

detail, particularly in relation to mine design and methodology.  As noted previously, this is not helped by 

the lack of guidance at a national level, and neither should planning officers be faulted for failing to spot 

potential flaws in methods of working which have escaped the attention of (or have been glossed over) by 

the operator’s mine planners and/or the consultants responsible for the environmental impact assessment. 

 

Where planning officers generally do appear to be at one is in recognising that they do not, and will 

probably never possess the knowledge and skills necessary to determine an appropriate bond value, and 

to assemble and interpret the technical information required to verify or otherwise the continuing adequacy 

of the bond.  So, if Planning Authorities are to employ fully trained and qualified staff whose duties include 

the monitoring of method and bond related activities, the question has to be asked as to how such staff are 

to be selected, trained and supervised.  It is most likely that crucial details such as this will not be 

addressed centrally, and that in the absence of guidance, the several Authorities will again produce a 

hotchpotch of policies with varying degrees of success or failure.  

     . 

 

 

 


